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IN THE 
Supreme Court of Appeals ; of Virginia 
AT RICHMOND. 
Record No. 2115 
SOUTHERN RAILWAY ·COMPANY, Plaintiff in Error, 
versus 
~IlLTON R. BARKER AND MUTUAL INSURANCE COM-
pANY OF HARFORD COUNTY, MARYLAND, 
Defendants in ·Error.· 
PETITION FOR WR1T OF ERROR AND 
"SUPERSEDEAS . 
. To the Honorable Judges of the Supreme Court of Appeals 
of Virginia: 
Your petitioner, Southern Railway Company, respectfully 
represents unto your Honors that it is I aggrieved by final 
judgment of the Circuit Court of Washijngton County, Vir"' 
ginia, entered by it on the 22nd day of 0ctober, 1938, in an 
action at law instituted by the defendatits in error against 
the plaintiff in error ( Tr ., p. 8). : 
A transcript of the record in said proc~~eding accompanies 
this petition and is made part thereo . 
2• •on May 11th, 1938, defendants in 1error instituted an 
action by warrant before E. H. Mo ·re, Trial Justice, 
Washington County, for the sum of $5 '.00, which warrant 
was tried and judgment rendered in fav: r of the Insurance 
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Company for $269.47 (which Company had paid to Barker 
$269.47 in insurance on his truck, and which was subrogated 
to that extent), and in favor of Milton R. 'Bat:ker for $65.00, 
on the 25th day of July, 1938. (Tr., p. 2). . . 
From the judgment of the Trial Justice the plaintiff in er-
ror appealed, and on July 27th, 1938, executed the usual ap-
peal bond (Tr., p. 3). On September 30th, 1938, the case was 
tried by the Circuit Court of Washington County and aver-
dict rendered on that day (Tr., p. 166) as follows: 
"We, the jury, find for the plaintiff in the sum of $500.00, 
as provided in claim for damages as follows: 
Mutual Insurance Company of Harford County, I\{d., $269.47 
assignee of Milton R. Barker and l\Hlton R. Barker 230.53 
$500.00 
FRANK BROWNLOW, Foreman.'; 
Motion was made immediately to set aside the verdict and 
the Court gave time for the preparation of the motion and 
grounds in writing, which were :filed at the same term on Oc-
tober 7th, 1938 (Tr., p. 6). For the full text of the written 
motion reference is made to pages #6 and #7 of the tran-
script. 
3"" *On October 22nd, 1938, the Court overruled the mo-
tion of the plaintiff in error and rendered judgment pur-
suant to the verdict (Tr., p. 8). On October 31st, 1938, plain-
tiff in error duly executed the suspending bond (Tr., p. 9). 
On December 8th, 1938, plaintiff in error, after proper · 
notice, applied to and obtained from the Judge of the Trial 
Court its certificate of exceptions duly sigried and sealed by 
the presiding Judge, all of which were .duly filed with the 
Clerk of said Court December 8th, 1938. 
ASSIGNMENT Q,F ERRORS. 
Your petitioner assigns the following errors : 
1. The Court erred in overruling petitioner's m_otion to 
set aside the verdict of the jury and in entering the judg-
ment aforesaid against petitioner. 
2. The Court erred in admitting, over defendant's. objec-
tions, testimo;ny of witnesses Milton R: Barker ( Tr ., pp. 2·1: 
and 25), S. E. McCracken (,Tr., pp. 64 and 65) and Stanley 
McCracken (Tr., pp. 74, 75 and 76} as to alleged other fires. 
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3. The ·Court erred in granting and giving to the jury 
plaintiffs' instruction No. 1 ov:er the objection of the defend-
ant upon the grounds set out in the transcript:, pages 154 and 
155. ! 
4. The Court erred in granting and giying to the jury plain-
tiffs' instruction No. 5 over the objection of the defendant 
upon the grounds as shown on pages 159 and 160 of the tran-
script. 
4* *STATEMENT OF FACTS. 
The Southern Railway Company (hereinafter designated 
as the "Railway") operates a steam railroad between St. 
Charles, Virginia, and Bristol, Virginia, over which it main-
tains passenger and freight service between the points men-
tioned. Some 8 or 9 miles north of Bristol, the Railway runs 
through a little valley known as the Gorge, which valley is 
located between the stations of Leonards· and Benhams. The 
plaintiff Barker resides a mile and a quarter e3$t of Leonarda· 
(Tr., p. 98). On January 24,.1938, the Railway's passenger 
train No. 4, consisting of three cars drawjn. by a Pacific type 
engine, was· making its return trip fro.m St. Charles, and 
passed Leonurds at 6:26 o'clock P. ~I., the scheduled time (Tr., 
p. 98). ' 
According to the undisputed testimony of S. E. McCracken 
and Stanley McCr-acken, the train _pass~d. Barker's property 
at "about 6:30 P. M.'' (Tr., pp. 66, 62 and 72). · 
The plaintiff Barker, whose property adjoined ·the Rail-
way's right of way, owned a 1938 Ford i truck ( Tr ., p. 13) 
which he customarily parked under: somel trees some "40 to 
50 ft." from the railway track (Tr., p. 1~). On the evening 
of January 24, 1938, while such truck was parked in its cus-
tomary place, it was partly destroyed by fire, together 
5* with cei·tain hay (including 2 or 3 bales and a •little 
loose hay), which was beside the trn~ (Tr., pp. 14, 17). 
No one was near the truck when the fire began, and no one 
Vt"as able to testify as to how or why it jbegan. S. E. Me-
. Cracken, a neighbor of the plaintiff, obse~ved the fire about 
7:00 P. M. (30 minutes after the train had passed) and he 
immediately notified the plaintiff (Tr., P,. 62). At the time 
Ruch fire· was discovered, the cab of the t. ruck was burning 
both inside and. outside, as was the frame nd the nearby hay 
(Tr., pp. 36, 63). 
In an endeavor to connect the Railway with this fire which· 
began approximately one-half hour after :the passage of the 
tr1rin, the plaintiff relied exclusively on t~e testimony of two 
witnesses to. the effect that on the night hi question the Rail-
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way's engine was ''throwing fire'', and upon the testimony of 
the plaintiff and these two witnesses as to certain alleged 
''other fires''. Since plaintiff's entire case is predicated upon 
such testimony, it is deemed essential to set forth the precise 
words used by the witnesses. It is believed that an examina-
tion of t~ei~ te~timony will conclusively show a failure to 
carry the.byi;pen· of proof imposed by law upon the plaintiff. 
6* *EvirJ,enoe as to the "Throwing of Sparks''. 
S. E. McCracken testified that he observed the train as it 
passed on the night in question, and that ''it was throwing 
fire right smart and had been for a rigl!t smart bit'' (Tr.,.p. 
61). But on cross examination S. E. McCracken stated that 
he ''didn't see any sparks come down", although his "best 
guess" was that the sparks he saw were being thrown into 
the air ''about 18 or 20 ft.'' ( Tr ., pp. 68, 69). 
The only other testimony as to the emitting of sparks is 
ihat of Stanley ~fcCracken, who testified as follows: 
"It was throwing fire that night. The train was throwing 
fire. I never paid much attention to it until next morning 
when Mr. Collins come to my house and was talking about it 
and said Milton Barker's truck (witness interrupted).'' (Tr., 
p. 73.) 
Like S. E. McCracken, this witness likewise failed to tes-
tify that any live sparks were seen to come to the ground. 
Indeed, Stanley McCracken did not lmow tha't the truck had 
burned "until the next morning" (Tr., p. 71). 
It is important to note' that the foregoing testimony as to 
the emission of sparks into the air without any of them fall-
ing to the gTound alive was in substance corroborated by the 
defendant's engineer and fireman. Fred Rader, who had 
been an engineer on the Southern for forty years, and 
7*" *who was driving the engine on the night in question, tes-
tified as follows : 
''No more sparks were coming from the stack than usual, 
and they always go up about 15 to 20ft. and are out by the 
time they hit the ground" (Tr., p. 99; see also Tr., p. 107). 
Similarly, the Railway's fireman, A. A. Wright, a railroad 
man of 21 years' experience, testified that he was maintain-
ing a careful lookout on the night and at the time in ques-
tion, and that only "the ordinary sparks and fire that come 
through the arrestor" were being emitted (Tr., p. 112). He 
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further testified that such sparks went :out before they hit 
the ground ( Tr ., p. 113). : 
The foregoing constitutes in substance all of _the evidence 
concerning the emission of :fire and spar~. There is no con-
flict between the testimony of the plaintiff's witnesses and 
that of the ,Railway's engineer and :fire~an. They all ag~ee 
that the usual·small sparks were being :thrown some 15 or 
20 ft. into the air, and that none were s'een to remain alive 
or to fall to the ground alive.· ' 
The evidence further shows that at this particular point 
-there was a 23A,% grade (Tr., p.104), but that there were only 
three coaches in the train and that, therefore, the engine was 
not "laboring", being operated at a "little better than one-
half capacity" (Tr., p. 102). · 
In summary, the sparks which were thrown out were 
8* the inevitable ones always *thrown out by steam engines 
and always perceptible at night, particularly on a slight 
grade where the sparks are thrown higher than on a level. 
Incidentally, it is manifest that the higher a spark is thrown 
the less likelihood there is of it remaini~ alive until it hits 
the ground. 
I 
Evidence as to Other Alleged Fires. 
Over the vigorous objection of counsel for the Railway, the 
plaintiff and the two McCrackens were permitted to tell the 
jury of certain alleged other fires, implying (but without one 
word of competent testimony to prove the! same) that such al-
leged fires had been started by the Railway. Bearing in mind 
thf' rule in Virginia that evidence of other fires may under 
certain circumstances be admissible where they are shown to 
have been set by the defendant rauway, it becomes important 
to scrutinize with care this testimony which went to the jury 
over defendant's objection. · 
The plaintiff himself was the .first :titness to mention 
"other fires". His testimony on this poift is as follows: 
"Q. Mr. Barker, is this the only fire th~ Railway Company 
ever had over in that Gorge *' '"' • I 
''A. There has been seyeral fires thr<)ugh there. · 
'' Q. Do you mean to say the Railway~· ompany set fire in 
there or (that there have) just been fires 1 there Y · 
''A. There has been fires. , I do· not pw who set them.'' 
(Tr., p. 24.) .~ 
go *It appeared that S. E. McCracken''had been employed 
some ·years previously by the Soutrrn Railway Com-
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pany. Over the objection of the Railway, he was asked 
whether during the time of his employment he had ever been 
''confronted with fires, that is, fires the engines set out in 
the Gorge'' (Tr., p. 64). His answer was as follows: 
"Yes, sir, I helped Mr. Lewis put out a fire down there one 
evening" (Tr ., p. 65). 
Stanley McCracken testified on direct examination that the 
Railway ''have had fires there (in the Gorge) '', and when 
asked as to the frequency' of such alleged fires, he further 
testified that they occurred "usually eyery year" (Tr., p. 75). 
Thus, for the first time a witness purported to connec.t certain 
undesignated fires with the Railway. However, he receded 
from this position on cross examination, and admitted that he 
did not know how, or by whom, the fires had been set. His 
testimony on cross examination was as follows: 
'' Q. How many fires did you ever see in that Gorge f 
''A. I don't kno\v. I wouldn't say. 
'' Q. And how do you know what set them on fire Y 
''A. I suppose the train did. 
'' Q. You just suppose? 
"A. That is what I said. 
10* *"Q. You do not know that of your own knowledge, 
do you? 
"A. I worked in the Section Department, and that is the 
only kind of fires we had anything to do with. 
"Q. You had no actual, knowledge yourself that the train 
set then~ afire? 
"A. No, sir." (Tr., p. 76.) 
The foregoing constitutes in substance the entire testi-
mony as to other alleged fires. The plaintiff Barker simply 
said that there were other fires but ''I do not know who set 
thwm" (Tr., p. 24). S. E. McCracken merely stated that he 
helped put out one fire down in the Gorge. He did not state 
that the Railway started such fire, and he didn't state when 
such fire had occurred. The testimony of Stanley McCracken 
is similarly unconnected to the defendant, as he frankly stated 
on cross examination that he had no personal knowledge 
:whatever that the Railway had started any fires. 
Thus, not only did the plaintiff fail to show that the Railwa.y 
had ever set a single fire in the vicinity in question, but even 
the fires vag'llely referred to by the plaintiff's witnesses are 
11ot shown to have occurred at any particular time. If such 
fires did occur, so far as the evidence discloses, they may 
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have been many years ago under entirely different circum-
stances, since all of the witnesses had lived in the vicinity of 
the Gorge for many years. Likewise, it was.no~ shown 
11• that any of these *alleged fires occurred shortly follow-
ing the passage of a train, or indeed, that they were in 
any way connected with any train. FinaUy., no effort what-
ever was made to show that a fire had !ever been set any-
where or at any time by the particular tr.in which is alleged 
hy the plaintiff to have burned his truek. 
In view of the foregoing circumstances, it is manifest that 
the evidence as to other alleged fires affords no support what-
ever for the plaintiff's case., and that indeed it should have 
been excluded from the jury upon the defendant's objection. 
Defendant's Engine JVas Equipped With a Standard Spark 
An·estor. 
The undisputed evidence showed· that the engine in question 
'vas equipped with a spark arrestor made :of wire netting 1,4" 
mesh, which was the standard approved type of spark ar-
restor, used by the Southern and other railways (Tr., p. 134). 
The engine was of modern construction, being provided with 
a mechanical rather than a natural draft 1 (Tr., p. 135). The 
boiler, draft and spark arrestor are so constructed as to re-
duce the size of the normal sparks before emission to very 
small particles. Such sparks are thrown high into the air, 
and die long before they strike the grQund (Tr., pp. 132-
138). 
12"' *The undisputed evidence further shows that this par-
ticular engine, including its spark arrestor, was care-
fully inspected on January 4th, 1938, and :again on February 
3d, 1938, after the fire in question, and o~ each occasion was 
found to be in perfect condition (Tr., p. ).46). 
In addition to the foregoing, certain miscellaneous facts 
bear mentio11ing. There was no evidence of any wind on the 
night in question. ~Ioreover, all witnesse~ agreed that there 
was no fire anywhere in the vicinity ·with the exception of 
in and on the truck, and in the hay which! lay nearby. Thus 
in order for the fire to have been started by a spark from 
the engine, such spark must have been blown (in the absence 
of any wind) fifty feet and then must~ave sifted down 
through the evergreen trees under which t b truck was parked 
(Tr., pp. 118, 119). In addition, there 1 s an embankment 
8 or 10 ft. high between the truck and t ~ Railway {Tr., p. 
32). Finally, there was no evidence as ~o whether the fire 
in question started in the truck or in the hay, although the 
I 
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fact that when discovered it was found to be burning inside 
the cab -of the truck rather indicates that it began there and 
spread to the body of the truck and to the nearby hay with 
the explosfon of the gasoline tank (Tr., p. 38) .. Although plain-
tiff did not state affirmatively that the windows to the cab 
of his truck were rolled up, he admitted that he usually did 
"roll them up'' (Tr., p. 36). 
• ARGU1\1:ENT. 
(1) The Verdict of th,e Jury Is Without Evidence to Sup-
port It. 
In view of the foregoing summary of the evidence, it is re-
spectfully submitted that the verdict of the jury is without 
evidence to support it, and that the court below erred in fail-
ing to set aside such verdict. The recent case. of Southern 
Rail'way Cmnpany v. American Peanut Corporation, 158 Va. 
359, is believed to be absolutely controlling. There, this Hon-
orable Court reversed a judgment of the Circuit Court of 
Greensville County, holding the Railway liable for damages 
resulting from a fire under the following circumstances: A 
warehouse knoWn as the "Hull House", located fifty feet from 
the Railway, was destroyed by fire alleged to have been oc-
casioned by sparks thrown from a particular train. The fire 
was discovered by the night watchman ''approximately thirty 
minutes'' after the train had passed the Hull House, at which 
time the train was moving ''up grade with the locomotive la-
boring". The evidence there further <lisclosed that "a mild 
wind was blowing from the defendant's tracks in the direc-
tion of the Hull House'', that no electricity was connected 
with or used in such House, and that there was no fire used 
in or about the premises; that no witness testified as to 
14*' the emitting of sparks on •the night in question, with 
the exception of defendant's engineer who testified that 
''any engine will throw sparks when it is working but not 
sufficient to set anything afire 1 '; and that there was "testi-
mony which showed that on prior occasions engines did emit 
sparks when passing near the Hull House 1 '. · 
In holding that the foregoing facts were not sufficient to 
enable the plaintiff to make a case for a jury, and· in revers-
ing the judgment below, this· ·Court said: 
''It is necessary to look to the evidence and ascertain if 
it shows that the defendant was responsible for the origin 
of the fire by sparks or coals emitted or dropped from its lo-
comotive or train as it passed the Hull House just before the 
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fire was discovered. The burden of proof on this material 
point rested upon the plaintiff. It was T·equired to pTove by a 
prepondeTance _of the evidence that the fi'"f was set o~tt _by the 
defendant. This, of course, could have bTen done by circum-
stantial evidence.'' (Italics supplied.) .· 
I 
* * • * * I • * 
''In the present case it was not sufficient for the plaintiff 
to show that a fire occurred in the H uJl House shortly after 
the train passed. The burden rested upO'J~ it to go further and 
sho~v that the fire was set o·ut by .sparks or coals entitted or 
dropped by the engine or train. It was not the duty of the de~ 
fendant to account for or explain the origin of the fire. r;I'he 
most that can be made of the evidence is that an unexplained 
fire occurred which destroyed the Hull House and its con-
tents. To affirm the judgment in this case would, in effect, 
be to hold a railroad company liable in any case where the 
evidence shows no nwre than the occurrence of a fire 
15* shortly after a train has *passed and place upon the 
company the burden of proying that the fire was set out 
by or through some other agency. It would in effect be to 
reverse the burden of proof and place upon the railroad com-
pany the duty of accounting· for and explaining the origin 
of every fire which might occur on its line.'' (Italics sup-
plied.) 
It will be observed that the facts in the Peanut Corpora-
tion case were substantially identical to .those presently in-
volved. There, as here, the property destroyed by fire was 
located "some fifty feet from the railway'' and there was 
no evidence of any fire behveen the railway tracks and the 
property destroyed. There, as here, no fir~ was discovered 
until ''about thirty minutes'' after the p~ssage of the train. 
There, as here, the locomotive in questiofn was ascending a 
gTacle. ln the Peanut Corporation case ~here was some tes-
timony that "the locomotive was laboring", whereas in the 
. instant case the undisputed testimony is that the locomotive, 
hauling only three cars, was operating at ''about one-half ca-
pacity". There, as here, the defend_ant's engineer testified 
that an engine working will invariably thtow sparks, but not 
sufficient ''to set anything on fire''. And there, as here, no 
one saw any sparks fall upon or near the property which was 
destroyed. 1 
In addition, there were certain fflcts in the Peanut 
16* Corporation case which made it stronger from the *plain-
tiff's point of view than the instanl case. There was 
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evidence in that case of a wind "blowing from the defend-
ant's track in the direction of the Hull House". There was 
no evidence of a wind here. In the Peanut Corporation case 
no alternative theory for the origin of the fire was available. 
The undisputed evidence there showed that there was no elec-
tric current in or connected with the building; that there was 
no fire in or about the premises, and that a night watchman 
employed to 'vatch the property "was on duty when the fire 
occurred". In the.instant case, we are concerned with a fire 
which probably had its origin inside the cab of a truck, which 
was not only equipped with electricity, out which also con-
tained . several gallons of highly inflammable gasoline. ]\fore-
over, the evidence showed that the plaintiff who had driven 
the truck earlier in the afternoon was in the habit of smoking 
cigarettes while driving. 
. In any event, the court will take judicial notice of the fact 
that fires frequently occur in motor vehicles, both when parked 
and when in operation. 
While the Peanut Corporation case appears to _be con-
trolling, it is interesting to observe that counsel for the plain-
tiff Barker represented to the court below that such case 
17'* had been "reversed" by the subsequent decision ~~~<in 
Norfolk.& Western Rwy. Co. v. Richmond Cedar Works, 
160 Va. 790. Whatever opposing counsel may think of the 1 
effect of the Richmond Cedar Works case or the Peanut 
Corporation case, it is evident that this Honorable Court did 
not consider the two cases to be inconsistent. Indeed, the 
Peanut Corporation case was actually cited twice with ap-
proval in the course of the opinion in the Cedar Works case. 
See 160 Va. at pages 800 and 801. 
Not only was there no ''reversal'' of the Peanut Corpora-
tion case, but the most cursory examination of the facts in 
the Cedar Works case clearly disclose an entirely different 
factual situation. "'\Vitho~t going into the details of such facts, 
suffice it to say that the plaintiff there proved that the fire 
''broke out" immediately following the passage of the de-
fendant's train, that such fire was traceable directly to the 
railway itsel~, thus in:rolving no question of sparks being . 
blown a. con~nderable distance, that the fire occurred during 
the "memorable drought of 1930'' when there were "fires 
everywhere'' on the defendant's right of way, that indeed 
the prevalence of fires caused the defendant to maintain a 
staff of special fire wardens, as well as a motor patrol to fol-
low each of its trains through the dr9ught stricken area. In 
short, there is no material similarity between the facts in-
volved in the Cedar Works case and tho~e involved in the 
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Peanut Corporation or the instant lease. In the court 
18. below, opposing counsel not *only contended that the 
Peanut Corporation case had been reversed, but he fur-
ther contended that it was inapplicable ~or the reason that 
no sparks were shown to hav:e been emi~ted there, whereas 
witnesses in the instant case testified that sparks were ob-· 
served being thrown from 15 to 20 ft. above the defendant's 
engine. As has been demonstrated in the ~nalysis of the eVi-
dence above set forth, there is not one word of evidence in 
the instant case showing that any live sparks reached the 
plaintiff's truck, or indeed that any liye sparks reached the 
ground. Plaintiff's own witnesses concurred in the testi-
mony of the defendant's eng·ineer and fireman that the sparks 
being emitted were only seen ascending into the air, where 
tl1ey died long befo~e falling to the ground. 
Again, we respectfully submit that this Court will take ju-
dicial notice of the fact that sparks can ,be observed being 
emitted from the stack of any engine on any dark night. 
Such sparks hav:e been pulverized in the manner indicated in 
the testimony, and therefore they usually die before reach-
ing the ground. Even in the Peanut Corporation case, this 
Court pointed out that ''the engineer testified that any en-
gine will throw sparks when it is working, but not sufficient 
to set anything afire''. Thus, the fact that both plaintiff's 
and defendant's witnesses agreed that sparks were being 
thrown into the air is .of no material significance. Indeed, 
if such engine had not been emitting sparks visible to 
19* the eye *on a dark night while ascending the slight grade 
in question, something would have i been manifestly 
wrong. In any event, all of the witnesses (both plaintiff"s 
and defendant's) testified that no live sp'arks were seen to 
fall on the defendant's track, or anywhere. lJnder such cir-
cumstances, it is respectfully submitted that the presence of 
tJ1ese normal sparks in no way supports tpe plaintiff's case. 
Since the Peanut Corporation case appears to be control-
ling on its facts as well as upon principle, iJt is scarcely neces-~ary to consider authorities from other jtirisdictions. How-
ever, because of their particular pertinency, reference is re-
spectfully made to the following: : 
I 
In General Ins. Co. of America v. Northern Pac. Ry. Co. 
(C. C. A. 9), 28 F. (2d) 574, the majorityliof the court were 
of the opinion that there were facts and 6ircumstances suf-
ficient to call for submission to the jury t}le question of the 
orig·in of the fire, but affirmed the judgment of the trial court' 
in denying a recovery on the ground that no negligence was 
shown. The court, on page 575, says: I 
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'' • :ill * as no person saw fire directly communicated to the 
warehouse, tlie plaintiff was obliged to make proof of com-
munication of· the spark or fire by circumstances sufficient to 
uphold a finding that the fire was set by a spark from the lo-
comotive of the defendant company." 
The United States Supreme Court, in an opinion by 
Chief Justice Taft (280 U. S. 72, 74 L. Ed. 97), affirmed 
20* *the action of the Circuit Court of Appeals in denying 
a recovery in the Northern Pacific case, and expressly 
held that the question of the origin of the fire should not 
have been submitted to the jury. The opinion says: 
''The facts of the case before us do not show anything more 
than the passing of the train and the existence of fire 15 or 
20 minutes afterwards. No connection. is shown between the 
fire and the passing of the train, except that of sequence.'' 
As has been heretofore pointed out, no witness testified to 
having seen sparks from the engine in question (or indeed 
from any other engine) fly as far as the Plaintiff's truck, or 
that it was possible for sparks to fly that far and be suffi-
ciently alive to ig'llite anything, however combustible. In fact, 
the evidence affirn1atively shows that the only sparks ob-
served by anyone 1vent out while some 15 to 20 ft. above the 
engine, and therefore more than 50 ft. from the plaintiff's 
truck. Under such circumstances, a jury cannot be permitted 
to speculate upon whether sparks may have been borne as 
far as plaintiff's truck and alighted there in a sufficiently 
alive condition to have set the fire. While this is plain upon 
principle, the following authorities are expressly in point: 
In M GIYIIJ~ing v. Cape Giradeau .~ C. Ry. (Mo. App.), 119 
S. W. 464, on page 465, it is said: 
''No evidence was introduced to prove the possibility of 
the fire being ignited by sparks or coals thrown off by 
21" defendants' *engine at the distance, whatever that may 
have been; it was seen to throw them; and some proof 
of the kind was required. This was decided by the Supreme. 
Court in Campbell v. Railroad, 121 Mo. 340, 349, 25 S. W. 936, 
25 L. R. A. 175, 42 Am. St. Rep. 530, and that decision must 
control unless we can say it is a matter of common knowledge 
sparks or incandescent coals thrown out by a locomotive will 
fly as far as plaintiff's house and set the roof afire. No wit-
ness testified to having seen spa1·ks front an engin·e fly so far, 
or that it was possib~e for thenz to do so and fall hot eno'l.tgh to 
Southern Railway Co. v. ·Milton R. ;Barker, et al. 13 
ignite shingles,· nor was anything proved ~ending to show how 
·combustible the roof was or whether tile weather was wet 
or dry at the time. In the case cited, whtch also was for the 
burning of a house, the Supreme Court said it was important 
to show the possibility of sparks flying ltor being thrown a 
sufficient distance to reach the house ana with heat enough 
in them to set it afire. ,Not only was thi~ said, but the court 
quoted with approval from an opinion of I the Supreme Court 
of New York (Sheldon v. Railroad, 14 N.Y. 223, 67 Am. Dee. 
155), wherein it was declared such proof must be resorted to 
because a jury cannot take judicial cognizance of the fact 
that sparks and cinders emitted from a locomotive may be 
borne a given distance by the wind.'' 
Similarly, in the case of Campbell v. Railroad, 121 Mo. 340, 
349, 25 S. W. 936, 25 L. R. A. 175, 42 Am~ St. Rep. 530, cited 
in the above opinion, the court said: · 
· ''The question was sharply contested on the trial whether 
the. fire causing the damage did, in fact, ,originate from one 
of defendant's engines. The evidence was all circumstantial. 
It was important, then, to show that there was a possibility 
that sparks may have been thrown a di~tance sufficient to 
reach the building in which the fire origi~ated, and that they 
contained heat enough to set it on fire.':' 
I 
22* *In Bheldon v. H~tdson River R. R. Co., 15 N. Y. 223, 
67 Am. _Dec. 155, cited in the opinion of the court in 
Marvnin,q v. Cape Girardeau lt C. Ry. Co., supra, it was -held 
that ''The jury cannot take judicial cognizance of the fact 
, that locomotive engines do emit sparks ;and cinders which 
1nay be borne a given distance by the wind'' . 
.Accordingly, it is respectfully submit~ed that the plain-
tiff in the instant case has only proved that a train passed 
his property at 6:30 P. M. on the 24th day of January, and 
that some one-half hour afterwards his t~p.ck burned for un-
known reasons. Under the authorities abCive mentfoned, it is 
manifest that the plaintiff has thereby tailed to carry the 
burden of showing by a preponderance of the evidence that 
the fire was set by the defendant railwayl Accordingly, the 
judgment of the trial court should be rever'.sed and final judg-
ment entered for the defendant. 1 
I (2) The Court Erred in .Admitting, Over efendant's Objec-
tion, Testimony as_ to Other .Alleged Fires. 
It has been conclusively demonstrated in the statement of 
facts above set forth that there was no e~tdence of any other 
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fire at any time which was started by the Southern Railway 
Company. Although three witnesses undertook to testify 
as to alleged other fires, it appeared that not one of them 
was willing to state that any other ·fire had been started 
23* by «<the Railway. The plaintiff himself frankly admitted 
that while there had been "several fires through there", 
he" d·idn't know who set them" (Tr., p. 24}. Similarly, Stan-
ley l\lcCracken frankly admitted on cross examination that 
·he did not know whether the fires referred to by him had been 
set by the Railway (Tr., p. 76), and S. E. McCracken never 
undertook to state who had set the one fire 'vhich he remem-
bered. 
Not only were these alleged other fires not connected with 
the. defendant in any way, but no evidence was introduced as 
to when such fires occurred. .Since the 'vitnesses in question 
had lived on the railway for many years, it is entirely prob-
able· that the ;fires mentioned by them occurred years ago 
under entirely different circumstances. 
Finally, this fire is alleged to have been set by a particular 
train. It was not testified to by any witness (or even sug-
gested) that this particular train had ever been the cause of 
any other fire at any tin1e. 
Without elaborating this assignment of error further, it 
is manifest that the evidence as to these alleged other fires 
·was in no way connected with th~ defendant F"q,ilway. It is 
likewise evident that such evidence was of a highly prejudicial 
character. Therefore, it is earnestly submitted that the court 
below seriously erred in permitting it to go to the jury. 
24• *(3) The Trial Court Erred in Granting, Over Defend-
ant's Objections, Plaintiff's Instructions Nos.1 and 5. 
Instruction No. 1 given by the court over the defendant's 
objection reads as follows: 
"The Court instructs the jury that it was the duty of the 
Southern Railroad Company, the defendant in this cause, to 
keep its right of way clear and free from weeds, grass, and 
decayed timber, which from their nature and condition are 
combustible material, liable to take and communicate fire from 
passing trains to abutting or adjacent property.'' (Tr., p. 
154.) 
It is dif.ficult to understand why the trial court should have 
given such instruction. There was no evidence that any 
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"weeds, grass, and decayed timber" on the railway's right 
of way and near the truck in question had been burned. There 
was certainly no evidence that the presence of any "weeds, 
grass and decayed timber'' had any relation whatever with 
the fire which is alleged to have destroyed ~he plaintiff's truck 
and hay. Therefore, for obvious reasons,, the instruction was 
l1ighly misleading inasmuch as it invite4 the jury to infer 
that the fire in question was started by the igniting of ma-
terial on the defendant's right of way. Since there was no 
evidence to support such instruction, the granting o£ the same 
1vas manifest error. 
25* *Instruction No.5, likewise given over the defendantts 
objection, reads as follows: 
"The ·Court further instructs the jury that the defendant 
cannot escape liability by merely showing that his spark ar .. 
restor was in good shape, and that there' was no negligence 
on the part of the railroad company relative t{) the spark ar .. 
restor, as negligence is not required to be proven by t1ie plain_... 
tiff to sustain a verdict in this cause." (Tr., p. 159.) 
It is respectfully submitted that such in~truction was neces-
Earily misleading to ·the jury inasmuch as no question of neg-
ligence was involved in this case. Moreover, it singles out 
one phase of the evidence, namely, that relating to the spark 
arrestor, and in practical effect tells the jury that the Rail-
way is liable even though its spark arrestor "was in good 
shape". Plainly, this singling out of one subject of evidence, 
accompanied by a mandate that the Railway was liable in 
spite of such evidence, is highly misleadb:lg. The only ques-
tion in this case was whether or not the Railway Company's 
engine set the fire 'vhich destroyed the plaintiff's property, 
and this Instruction No. 5 manifestly tends to divert the 
jury's attention fron1 such question, and ~o mislead the jury 
Into believing that a case of absolute liab~lity existed in any 
event. · · 
26w *CONCLUSION. 
1 
F1or the reasons and upon the authoriti~i s above set forth, 
it is respectfully submitted that this Hono :able Court should 
review and reverse the judgment of the tri J court, and should 
enter final judgment in favor of the defen~ant. 
Your petitioner, Southern Railway Company, therefore 
prays that a writ of error and supersedeas may be awarded 
it, and that said judgment may be reversed and annulled, and 
I 
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that final judgment may be entered by this Court in its favor. 
A copy of th.ts petition was mailed to counsel of record for 
the defendant in error on December 22, 1938. 
Petitioner adopts this as its brief, and respectfully states 
its desire to orally present the reasons for reviewing the judg-
ment complained of. 
Respectfully submitted, 
.SOUTHERN RAILWAY COMPANY, 
By THOMAS B. GAY, Counsel. 
'·THOMAS B. GAY, 
Richmon~ Va. 
ROBERT L. PENNINGTON, 
Bristol, Va. 
26• •1, Thomas B. Gay, an attorney practicing in the Su-
preme Court of Appeals of Virginia, do hereby certify 
that in my opinion the judgment complained of in the fore-
going opinion is erroneous, and that the same should be re-
versed and annulled and judgment entered by this Honorable 
Court in favor of the petitioner. 
Given under my hand this 22nd day of December, 1938. 
THOMAS B. GAY. 
Received December 22, 1938. 
M. B. WATTS, Clerk. 
January 10, 1939. Writ of error and supersedeas award~d 
by the Court. Bond $1,000. 
M. B. W. 
RECORD 
Milton R. Barker 
v. 
Southern Railway Company. 
WARRANT IN DEBT. 
To ........ day of .............. 19 ..• 
. Executed by delivering a true copy of the within notice in 
writing to 
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in Washington County, Va., Defendant, this 14 day of May, 
1938. 1. 
Summoned the following witnesses fori plaintiff 
..... ' .......... !~ ........ ·• ....... . 
I 
D. H. GOODM4.N, D. S. 
For J. T. WOODWARD, S. W. C. 
Executed on the 14th day of Ivfay, 1938, by delivering a 
true copy of the within notice in writing to Clifton Sproles, 
in person, in Washington County, Virginia. Said Clifton 
Sproles being an agent for the Southern Railroad Company, 
the defendant, in Washington County, Virginia. 
This the 14th day of May, 1938. 
page 2} 
(Signed) D. H. GOODMAN. 
D. H. G.OODMAN, D. S. 
For J. ~T. WOODWARD, S. W. C. 
Judgment for Ins. Co. for $269.47 and Milton R. Barker 
for $65.00. This July 25, 1938. 
E. H. MOORE, T. J. 
Virginia, 
, Washington County, to-wit: 
To J. T. Woodward, Sheriff of said County: 
I command yon to summon Southern Railway Company if 
to be found in your county, to appear at Abingdon, on the 
19th day of May, 1938, at 10 A.M., before ;E. H. Moore, Trial 
Justice of said county to answer the complaint of ::Milton R. 
Barker and 1\fntual Fire Ins. Co. in Harford Co. Md., as-
signee of M. R. Barker, upon a claim of nioney, to-wit: For 
the sum of $500.00 with interest from ..... ': .. day of ........ . 
19 .... , due by damages and then and there make return of 
this warrant. 1 
Given under my hand this 11th day of ~:ay, 1938. 
· J. W.IHUTTON, 
Trial !Justice. Clerk. 
I 
CLAYTON SCYPHERS, Atty. 
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IN DEBT. On the ........ day of ............... , 19 ... , 
judgment that the plaintiff recover of the defendant$ ....... , 
'vith interest from the ........ day of .............. , 19 .... , 
till paid, and $.. . . . . . . . . for his costs. 
Trial Justice. 
APPEAL BOND. 
Delivered to Clerk 
Cir. Ct. 7-27-38 
E. H. Moore, T. J. 
KNOW ALL M:mN BY THESE PRESENTS, That Robert 
I.J. Pennington . . . . ............ are held and firmly bound 
unto the Commonwealth of Virginia, in the sum of Six Hun-
dred .dollars, to the payment whereof, well and truly to be 
rnade to the said Commonwealth of Virginia, we bind our-
selves and 1each of us, our and each of OJlr heirs, executors 
and administrators and successors, jointly and severally, 
firmly by these presents. And we hereby waive the benefit of 
our exemptions as to this obligation. Sealed with 
page 4 ~ our seals, and dated this 27th day of July one thou-
sand nine hundred and Thirty-eight. 
THE CONDITION OF THE ABOVE OBLIGATION IS 
Sl.TCH, That whereas Southern Railway Company has ap-
plied for an appeal from the judgment of the Trial Justice 
Court of the County of 1,7V"ashington, pronounced on the 25th 
day of July, 1938, in the civil case depending in said Court, 
in which Milton R. Barker et als., plaintiff and Southern 
Railway Company is defendant upon entering into bond with 
sufficient security in the Clerk's Office of the said Court of 
tbe County of Washington, in the sum of Six Hundred Dol-
lars. 
Now, Therefore, If Southern Railway Company shall abide 
the judgment of the court upon the appeal, if such appeal be 
perfected, or if not so perfected then shall satisfy the judg-
ment of said Trial Justice Court of the County of Washing-
ton, then this obligation to be yoid; otherwise to remain in 
full force and virtue. 
R.OBERT L. PENNINGTON .. (-Seal) 
In the Clerk's Office of the Trial Justice Court of the 
County of Washington Co. 
i 
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This day personally appeared before me E. H. 
page 5 } Moore, Judge of the Trial J u,stice 'Court of the 
County of Washington, Robert L. Pennington, and 
made oath that his estate, after payment of all his just debts, 
and those for which he is bound as secufity for others and 
expects to have to pay, is worth the sum of Six Hundred dol-
lars over and above all exemptions allowed by law. 
Given under my hand, this 27th day of July, 1938. 
E. H. MOORE, Judge. 
Surety must be approved by the J usti~e. 
ORDER TO SET CASE FOR TRIAL FOR SEPTEMBER 
30, 1938. 
0. B. W., p. 368. 
This day came the parties by their Attorneys, and by agree-
ment this case is set for trial September 30, 1938. 
I 
ORDER-VERDIC.T. I • 
Entered September 30, 1938. 0. B. W.,. p. 372. 
This day came the parties by their Att6rneys 'and the de-
fer•dant entered its plea of the general issue to 
page 6 ~ which the plaintiff replied and issue is joined. There-
upon came a jury of seven, to-wit:· J. P. Rumley, 
Preston H. Hyter, Frank Brownlow, T. 1K. Dettor, W. F. 
Keebler, James H. Gill, Frank H. Grace, who were selected and 
sworn according to law, and having fully heard the evidence 
and argument of Counsel, retired to their room to consider 
a verdict, and after sometime, returned into Court having 
found the following verdict: 1• 
"We, the jury, find for the plaintiffs in the sum of $500.00, 
as provided in claim for damages as follows : 
I 
Mutual Insurance Company of Hartford Cp., ~fd., $269.47 
assignee of Milton R. Barker and ~1:ilton R. Barker 230.53 
li $500.00 
:.trRA.NK BROWNLOW, Foreman." 
Whereupon the defendant, by its Attot-ney, moved the 
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Court to set aside the· verdict of the Jury upon grounds to 
be assigned in writing, which motion is to be argued at a 
later day of this term. 
MOTION TO SE.T ASIDE VERDICT. 
Filed: Oct. 7, 1938. 
J. N. Hillman, Jr., D. C. 
On return of the verdict of the jury rendered in this case 
on September 30th, 1938, defendant entered a motion to set 
aside the verdict of the jury and enter judgment for the de-
fendant. The grounds of this motion are as follows : 
(a) The verdict reJJdered by the jury was without 
page 7 ~ evidence to support it. 
(b) The verdict of the jury is contrary to the evi-
dence in the case. 
(c) The verdict is contrary to the law and evidence. 
(d) The Court erred in giving the instructions at the in-
stance of the plaintiff, Nos. 1 and 5 oyer the objection of the 
defendant, the objections to said instructions are set forth in 
the exceptions made at the time and entered in the record 
made up by the reporter and are each referred to and relied 
upon, and also because there was no evidence upon which to 
base the instructions, and thus misled, or tended to mislead 
the jury. 
(e) The Court erred in overruling defendant's objection to 
testimony offered by the plaintiff, allowin~ witnesses to an-
swer over objection of the defendant, wh1ch objections are 
specifically set out in the transcript of the record of the evi-
dence taken down by the reporter and here referred to and 
relied upon. 
(Signed) ROBERT L. PENNINGTON, 
(Signed) GEO. 1YI. WARREN, 
Attorneys for Defendant. 
page 8 ~ ORDER OVERRULING MOTION TO SET VER-
DICT ASIDE. 
Order Book W. p. 398. 
October 22, 1938. 
I 
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· This day came again the parties by ~eir attorneys and 
argued the motion to set aside the verdjct heretofore made 
in this case, grounds of which have been ~ssigned in writing, 
and the Court having maturely conside~ed the said motion 
and the arg·ument thereon is of the opini9n to and doth deny · 
the motion, and .the defendant excepts ~o the action of the 
Court. · i 
· It is therefore considerP.d that the said Milton R. Barker 
do recover of the Southern Railway Cdmpany the sum of 
$269.47 as found by the jury in its verdict and that the sairl 
Mutual Insurance Company of Harford, Maryland, do re-
cover of the Southern Railway Company: the sum of $230.53 
as found by the jury in its verdict; and, that said plaintiffs 
r~cover their costs in this behalf expended. 
The defendant having indicated the purpose of appealing 
to the Supreme Court of Appeals for a ~rit of error, it i~ 
ordered that judgment be suspended for:, sixty days on con-
dition that the said defendant, or some one for it, within fif-
teen days from this date execute cost borid in the penalty of 
$150.00, conditioned according to law. 
page 9 ~ KNOW ALL ¥EN BY Tlr;ESE PRESENTS, 
That we, :Southern Railway Company, a corpora-
tion, principal and Robert L. Pennington, S~rety, are held 
and firmly bound unto the Commonwealth of Virginia, in 
the sum of ($150.00) One Hundred Fifty Dollars, to 'the pay-
ment whereof, well and truly to be mad~ to the said Com-
monwealth of Virginia, we bind ourselves and each of us, 
our and each of our heirs, executors, administra,tors and 
successors, jointly and severally, firmly by these presents. 
·And we hereby waive the benefit of our exemption as to this 
obligation. Sealed with our seals, and dated this Thirty-first 
day of October one thousand nine hundred and thirty-eight. 
THE CONDITION OF THE ABOVE j'OBI.;IGATION IS 
SUCH, That whAreas at a Circuit 'Court held for the County 
of W ashingi:on on the 22nd day of Octol)er, 1938, in a cer-
tain action at law then pending in the ~aid court between 
Milton R. Barker. At als .• plaintiff, and !Southern Railway 
Company, Inc .• defendant, a judgment was entered against 
Southern R-ailway Company, for $500.00 1: d whereas, on the 
22nd day of October, 1938, during the s me term at which 
the said judgment. was entered, the .said ~ourt, in order to 
allow the said Southern Railway tOo. to apply for a writ of 
error and supersedeas from said judgment, made an order 
suspending the execution of the said judgment 
page 10 } for the period of sixty days frop1 the date thereof 
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upon the sai~ Southern Railw~y Compa~y or some 
one for the~ giving ·bond before the clerk of -said court in 
the· penalty 'of One Hundred Fifty dollars, conditioned ac-
cording to law. And whereas it is the intention of the said 
Southern Railway Company, Inc., to present a petition for 
a· writ of e·rrot and supersedeas from said judg·ment; now, 
th~refore. if the said Southern Railway Company shall pay 
all such damages as may accrue to any person by reason of 
the said suspension, in case· a writ of error and supersedeas 
to the said judgment ·shall not be allowed and be effectual 
within the said period of sixty days. specified in the afore~ 
said order. of t¥e' said court. then the above Qbligation to be 
.vbid. 01~ else to ren1ain in ·full force. · · · · 
Signed, sealed, acknowl~dged and delivered in the pres-
ence of · · 
. . '· 
SOUTHERN Rl\.IL,VAY CO., INC. (Seal) 
By: ROBERT L. PENNINGTON (Seal) 
Attorney in fact. 
ROBERT L. PENNINGTON (Seal) 
Surety. 
In the Clerk's Office of the Circuit Court of the C~unty of 
· - 1.;V ash~ng'ton : · 
This day personally appeared before me J. N. Hillman, 
,Jr., Deputy Clerk, of the ·Oircuit Court of the County of 
· Washington, Robert L. Pennington, and made oath 
page 11 ~ that his estate, after the payment of all his just 
· dP.bts. and those for which he is bound as security 
for others and expects to have to pay is worth the sum of 
One Hundred Fifty dollars, over and above all exemptions 
allowed bv law.' · · · · 
G:ive~ under my hand. this 31st day of October, ~938 . 
• T. N. HILL1\1:AN, JR., Deputy Cle~k. 
NOTICE. 
' 
To Mr. Clayton Scyphers, Attorney of record for the Plain-
. tiffs: · · ' · 
P_IeaRe takf' notice that the undersig·ned will on the 8th 
da.v of December, 193~, ~t the office of the Hon. Walter H. 
RobertsQn, .Judge of thP. Circuit Court of Washington County, 
ill' Abingdon. Virrinia, at 9 :00 o'clock, a. m., or as soon there-
after as practicable, tend~r to the said Judge its Certificate 
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of Exceptions in the case o:f Milton R. ·Barker, et al, Plain-
tiffs, v. Sonthern Railway Company, Defendant, copy of 
which is hereto attached, and apply to the said Court to sign 
and seal and make it a part of the reco!d in this. case. · 
SOUTHERN RAILWAY 'COMPANY, 
By: ROBERT L. PENNINGTON, 
Counsel. 
Legal service of the foregoing notice is ~~reby accepted. 
This the 6th day of December, 1938. 
MILTON. R. B~lQ}R, ET AL., 
By: CLAYTON SC~~~S, 
' Counsel. 
ORDER. 
This day came the parties, by their attorneys, and the De-
fendant, hv counsel, tendered to the Judge for signatur.e, a 
stenographic renort of tf~stimony and other incidents of the 
trial in the above styled case ~nd Certificate of Exceptions; 
and. it appearing to the Court, in writing, that Clayton 
Scyphers. Esq., Attorney of record for the Plaintiffs, bas 
had reasonal)le notice that ~aid stenograp~ic report of testi-
mony a.nd other incidents of the trial and Certificate of Ex-
ceptions woJdcl he presented at this tim~ and place to the 
.Judge for signature. the said stenographic report of testi-
mony and other incidents of t~e tr~al an,d. Certificate of Ex-
ceptions, was on this the 8th day of December, 1938, within 
sixty days from the time final judgmen.t h~r.ein was entered, 
rP.ceived. Rigned and sealed by the Judge of this Court, and 
ordered to be made a part of the record in this case. · 
. . 
W 1\.LTER H. JtOBERTSON, 
. II . J d A u g'tf • 
• page 12} ·BP. It R.emembered. that this case came on to be 
heard on this the 30th da,y of S~ptember, 1938, be-
fore HiR Honor. Walter H. Robertson. JuP,ge ·of the ~Circuit 
Court of Washington County, ·virginia, at Abingdon, ·and a 
jury duly impaneled and sworn to try the r· sues joined. 
.Appearances .. Clayton Scyphers, Esq., I of Bristol, Vir-
ginia. Counsel for the Plaintiffs. · -
Robert L. Pennin~ton, Esq., of Bristol,i Virginia, Geo.rge 
M. " ... arren, Esq., of Bristol, Virginia, Cqunsel' for the ·De-
fendant. 
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The witness.e~·for both sides were called, sworn and placed 
under the rule. . 
Opening statements of the case were made by Mr. Scyphers 
for the Plaintiffs and by Judge Pennington, of counsel for 
the Defendant. 
. Thereupon. the following evidence was introduced on be-
half of the Plaintiffs: 
page 13 ~ . :M.ILTON R. BARI{ER, 
the Plaintiff, being first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION. 
By Mr. Scyphers: . 
Ql. Your name is Milton R. Barker Y' 
A. Yes, sir. 
Q2. You are a married man1 are you Y A. Yes, sir. 
Q3. Where do yon liveY 
A. A mile west of Benhams, Virginia. 
Q4. You live in what is kno'vn as the Gorgef 
A. Yes, sir. 
Q5. Do you own your own property down there 1 
A. Yes, sir. 
Q6. How long have you lived in thut eommnnityt 
A. Twelve years. 
Q7. Mr. Barker, do you now have a truckf 
A .. Yes, sir. 
Q8. What kind of a truck do you now have f 
A. 1938 Ford. 
page 14 } Q9. When did yon buy that truck, or approxi-
mately when did you buy itf 
A. About the first of January. 
Q10. In other words :v.ou had had the truck about three 
weeks when this fire occurred! 
A. Yes, sir. 
Qll. Dces your land come down and join the Southern 
Railway right-of-way in what is known as the Gorge Y 
A. Yes, sir. 
Q12. "'!lere did yon park that truck, or did your truck 
burn upf 
A. Ye~, sir. 
Q13. When did it burn upt 
I 
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JJ.f ilton R. B a'rker . 
.A. It burned up on the evening of the 24th of January, 
1938. ~: 
. Q14. Tell the Court a~d Jury where. yo'. parked it and the 
Circumstances surroundmg your parking 'that truck? 
A. I parked it where I always kept it. lit is the only place 
I have to park it. I parked it near the' railroad track be-
tween the railroad and County Road or State Road, you would 
call i~, on my land, one mile. west of Benham. 
Q15. You had been accustomed to parking it there? 
.A. I ahvays had. 
page 15 } Q16. What sort of a grade · does the railroad 
have adjacent to where you parked this truck? 
A. A hard grade. ' 
Q17. Is it a very hard grade? 
.A. Yes, sir. 
Q18. I will ask you to compare the grade along there to. 
other. grades of railroad if you know? 
By Mr. Warren: We object. That is ~not materia] here. 
By the Court: Objection sustained. ' 
! 
Q19. Is it a very steep gradeY 
A. Yes, sir. 
Q20. Do trains have difficultY in getting over that grade? 
A. Freight trains have to double out from Phillips to Ben-
hams. ', 
Q21. Is that along the territory where you live Y 
A. Rig·ht up there. · · 
Q22. When did you first know your tr~ck had burned or 
was burning up Y ' 
A. Along about seven o'clock a neighbor, Mr. McCracken, 
holloaed up for me, and I was ~t the barn feeding 
page 16,} and milking. He said my trucJr was on fire and 
by the time I got down there it iwas too far along 
for me to get to it. 1
1 Q23. Did you try? 
A.. I couldn't get to it. 
Q24. You hurried down there did you' : 
A. ·yes, sir. \'
1 Q25. You say that was around seven o'c~pck? 
A. Yes, sir, somewhere in there. .ll 
Q26. Mr. Barker, does the Southern Railway 'Company op-
erate a passenger schedule, or did they at that time, going 
into Bristol 7 , 
.A. They did at that time. 
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Q27. About what time was the train· scheduled to pass up 
over the heavy g-rade where your truck was parked 7 
A. Around six-thirty. 
Q28. Do you live close to the railroad track yourself? 
A. Just rig:ht up over the bank. above the railroad track. 
Q29. Who lived nearest this¥ · 
A. Mr. McCracken. 
Q30. He is the man who called you. and told you your truck 
was burning JlP T 
A. Yes, sir. 
page 17 ~ Q31. About how long, if you know, was it after 
the train had passed until he called you T 
A. I never noticed the exact time, but it was between twenty 
and thirty minutes. 
Q32. You say you had a partial load of hay there, or did 
you have a partial load of hay there Y 
A. I had a load of loose hay I had unloaded there, and 
some hay in bales I had brought in that evening and left 
setting there. 
Q3H. Was it close to your truck? 
A. Yes, sir. 
QH4. On your own land where you had a right to put itY 
A. Yes, sir. 
Q35. vvnen you got down there, Mr. Barker, was this hay 
burnt up7 
A. Approximately all of it was burned ·up and burning 
good. 
Q36. What about the baled hay T 
· A. All of it was afire, except one bale. 
Q37. Now when you parked that truck there on the evening 
of .January 24. or late afternoon. do you remember whether 
or not you left the windows up or down, or tell the Court what 
your memory is about that? 
page 18 ~ A. I don't know. I just got out of it and went 
to the house to do my work up, and it was around 
four o'clock when I come in. I couldn't sav if I rolled them 
up or not. " 
Q38. But you left it parked there Y 
A. Yes, sir. 
Q39. J\IIr. Barker~ had you been back down there from four 
o'clock to seven o'clock when Mr. McCracken called you Y 
A. No, sir. 
Q40. Tell the Court if it is a considerable distance up to 
where you live, up that hill, and if it is inconvenient and steep 
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.A. Yes, sir. It is about three hundrea yards up on the 
hill and I have to leave my truck parked,liand my feed down 
there under the hill in the winter season. 
· Q41. ~Ir. Barker, is this the only fir~. the railroad ever 
had over in that gorge f 1 
.A. No, sir. They (interrupted) .. 
By Mr. Warren: We object to that. 
By ~Ir. Scyphers : I thought they would, and I want to 
show the Court a case directly on the point. You don't ob-
ject to that, do you? • 
page 19 ~ By Judge Pennington: Of course I do. That 
isn't thP. question. ' 
, By Mr. Seyphers: I would like to be l;teard, your Honor; 
in chambers on that point. I have a case in Virginia dir~ctly 
on that point. 
By the Court: Let the Jury go to their room. 
Note: Whereupon the Jury retired an<l the following pro-
ceediey;s 'vP.re had in their absence: : 
By 1\IIr. Sc-ypl1ers: I want to read an: excerpt from the 
Code Section 3992 in the case of Norfolk, etc., Railroad Co., 
v. Spates in 122 Va. :p. 69. 
Note : \\1lereupon, 1\:fr. Scyphers read from the above 
case and this matter was argued at length.by Counsel off the 
record. 
By the Court:.. I am going to overrule the objection to the 
question. 
page 20 } By Judge Pennington: Exception. · 
By the Court: I want to ask\ a question for my 
own enlightment, before the Jury comes back: I don't think 
Mr. Scyphers answered it a moment ago.: 
By Mr. ScYl)hers: _I didn't und.ersta~d l:you .. 
By the Court: I think the question will ]probably come up. 
Assume the Railroad Company shows it did have a perfect 
spark arrP.stor. does the Featherstone .A.ctl
1
aP.ply to that? 
By 1\IIr. Scyphers: That is one of the qu~~tions here. They 
said they had an arrestor in good shap~ and they said 
whether it was in good shape or not it was shooting out sparks 
that afternoon. 1 • 
By the Court: If you can show that, it would tend to show 
28 Supreme Court of Appeals of Virginia 
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it was not a perfect spark arrestor. Let's assume, if we 
can assume such a thing, that the Railroad Com-
page 21 ~ pany proves conclusively and without contradic-
tion that on the day in question, and at the time in 
question, the engine was equipped with a perfect spark 
erector. In that event would it be liable even if a spark did 
escape? · 
By Mr. Scyphers: Yes, sir. That goes purely to the ques-
tion of negligence. In other wor.ds, before 1908 they wouldn't 
have been, but that is a question purely for the Jury from 
the evidence. That is not the only case. The sparks may 
have gotten away from the engine in some other way. 
By the Court: It isn't for. the Jury if there is no conflict. 
My question assumes there was a perfect spark arrestor up 
to the present standards, and if 1mder those circumstance~ 
(interrupted). . 
By Mr. Scyphers: May I ask your Honor a question Y 
By the Court: I reckon so, but I wasn't through. 
By Mr. Scyphers : I think this will clear up the 
page 22 ~ situation. If they come in under an ordinary case 
and show they have done everything up to a nor-
mal standard. that the custom_or the u·sage would show they 
haven't been guilty of negligence, wouldn't itY 
By the Court: I wouldn't think so. 
By Mr. ScyphP.rs: There is a case in the notes that says: 
"Negligence is no longer necessary for the Plaintiff to win. 
It is an actual question of fact, did the fire originate from the 
engine''? 
By Judge Pennington: I will relieve the Court's mind on 
that question. So far as 've are concerned in this case, after 
they passed Section 3992, the question of negligence was 
never thereafter a question in a case. The Railway Com-
pany may not have been guilty of any negligence, yet if it 
actually did throw out fire or sparks or dro-p them from the 
engine, and causP.d the fire, the R·ailwa.y Company 
page 23 ~ would. under that section. be liable, but the Court 
turned right around in the Peanut case to off-
set all that hardship they had put on the Railroad and said, 
you must show that was done by the Railway Company (in-
terrupted.) 
. By the Court: I haven't any doubt about that matter. We 
had better juRt go on . 
. BY Mr. Scyphers: Just one .other word before yon start: 
In the P·eanut case that situation doesn't apply here. Sec-
tion 3, or Note 3 in the case said there was no evidence there 
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had been any sparks coming from the engine or anything 
else. Now later on they reversed the Peiut case in 160 Va., 
a Norfolk & Western case, and said it w purely a question 
of fact and held if there was any eviden ~.e that sparks were 
coming from the eng·ine that that was lia! ility. 
·By Judge Pennington: I don't agree ~with that. . 
By the Court: "\Ve will get to that question. 
page 24 ~ Let's go on. Let the Jury come back. 
Note: Whereupon the Jury returned. and the following 
proceedings were had in their presence: 
Q42. Mr. Barker, is this the only :fire the Railroad Com-
pany ever had over in that gorge, near tpe vicinity of your 
house and where you parked your truck along that heavy 
grade! 
By Judge Pennington: We object to that question. 
Q43. Do you understand my question Y 
1 
(The question was 
read to the witness.) 1: 
A. There has been several fires through there. 
By Mr. Warren: Do you 1nean to say the Railroad Com-
pany set fire in there, or just been fires there? , 
By the Witness : There has been fires. I don't know who 
set them. 
By l\Ir. Warren: We object to that then. He doesn't know 
who set the fires. 
By the Court: Objection o~erruled. 
page 25 ~ By Mr. Warren: Exception .. 
Q44. Now you said there had been othA!- fires in there set 
by the railroad? ! 
A. Yes, sir. 
By Mr. Warren: l-Ie didn't say that. 1 
By the Court: I didn't understand him to ~ay that. Strike 
that question out. j
1 
Q45. Mr. Barker, do yon use yonr trn~ for hire, or did 
you Ufo;e it for hire, and do you still use 't for hire? 
A. No, sir. I logged for myself. I hauled for myself. 
Q46. What had you been doing with it prior to the :fireY 
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A. Well I had been logging and hauling lumber and brought 
in some feP.d the evening it burned up for my cattle. 
Q47. What had been your net profit, above your expenses, 
per day, over the period from the time you bought this truck 
until the fire occurred? 
A. Well $10.00 a day would be about my profit on it from · 
my own logging and $1,053.00 is what I paid for the truck. 
Q48. You were able to net over and above your 
page 26 ~ expenses $10.00 a day? 
A. Yes, sir. 
Q49. How long 'vere you out of the use of this truck from 
the time the fire occurred Y 
A. Around thirty days, hventy-one working days I lost. 
Q50. Now, Mr. Barker, what other damage did you sus-
tain other than the loss of your time ; you said your hay 
burned np. What was it worth, if anything? 
A. Around $20.00. 
Q51. Do you remember how many bales of hay you had Y 
A. I.had about four bales and a bunch of loose hay I bought 
from Hamilton & Bacon. and had piled it there. I hadn't 
hauled it up. 
Q52. I Will ask you if you put the body on that truck-
when you purchased the truck if you only got a chassis, or 
did you buy a body complete? 
A. I had the body put on when I bought it. 
Q53. And that was not covered by the insurance? 
A. No, sir. 
Q54. What was the body worth, if anything? 
A. I figured it was 'vorth $50.00. 
Q55. Mr. Barker, since this truck has been repaired and 
brought back to you is that truck in as good shape 
page 27 ~ ,as it was before the fire? 
A. No, sir. 
Q56. Tell the Court and .Jury what are some of its varia-
tions from its former standards before the fire? 
A. The tires are coming off of it. They got too hot and 
are no good and I have to buy new tires for it, and I only 
got about ten thousand miles on them, and they are no good 
at all. They are breaking all to pieces. 
Q57. Are they very expensive tires? 
A. I paid around $45.00 each for them. 
Q58. What size are they 7 
A. 32-6-10 Ply. 
. Q59. Is it necessary to have that heaVy" a tire for the haul-
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A. Yes, sir. · 11 
Q60. And those tires cost about $45.00 each Y 
A. Yes, sir. 1!. 
Q61. ·Mr. Barker. if. the fire had not o burred what would 
have been the normal life of those tires,,! you said they are 
practically gone 7 I 
.A. Thirty or thirty-five thousand miles. 
Q62. Mr. Barker, I show you a memorandum of subroga-
tion assignment, signed by Milton R. Barker, Bris .. 
page 28 1} tol, Tennessee, and I will ask rou if you signed 
that? i 
A. Yes, sir. 
Q63. Will you introduce that as Exhibit 1 to your testi~ 
mony7 1 • 
.A. Yes, sir. 
Note: Said "Subrogation Assignment" filed and marked 
as Barker Exhibit # 1 was in the following words and figures 
to-wit: 1 • 
' 'SUBROGATION ASSIGNMENT, 
I 
I 
"For and in consideration ·of the sum 
1
of $269.47 paid to 
the States lfotor Co. Inc., Bristol, Tenn., for my account 
I do hereby assign and transfer to Mutual Fire Insurance 
Company of Hardford County, Bel Air, Md., all my right, 
claim, or chose in action against any person, firm or corpora-
tion, by reason of damage to my 1938 Fotd Truck Mot. No. 
BB-18-4401673 by fire on January 24, 1938, on my premises 
about two miles noth of Benhams, Va. 
''I furth-er agree to aid and assist said Insurance Com-
pany in any effort it may make to collect! from any .person, 
firm or corporation who may be deemed responsigle for said 
- damagP., and to take no action which will or may 
page 29 } prejudice the right or claim her~by assigned. 
This February 19th, 1938.. I 




NOT ! Y SEAL. 
GERTRUD TORBETT, 
Sullivan Cou~ty, Tennessee.''. 
Witness: 
GERTRUDE TORBETT. 
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CROSS EXAMINATION. 
By Mr. Warren: 
Xl. Mr. Barker, where had you been the day of the firet 
A. To Bristol. 
X2. What was your purpose in going to Bristol Y 
A. To get me some hay. 
X3. How much hay did you have befor-e you brought in 
this load of hayT 
A. I couldn't say. I had loose hay I had bought from 
Hamilton-Bacon Company. 
X4. You had that already there on the spot Y 
A. Yes. sir. 
page 30·} X5. Loose hay from where they had been sell-
ing baled hay on the floor, scraped up and sold 
youf 
A. I don't know they .scraped it up, but I got it there. 
X6. How much did you bring in Y 
A. Four or five bales. 
X7. That was lespedeza Y 
A. Yes, sir, I think so. . 
XB. Were all the bales baled up intact Y 
A. No~ sir. 
X9. How many were broken Y 
A. I couldn't say. 
XlO. You had four or five, didn't you Y 
A. Sirf 
Xll. You had four or five broken-don't you know how 
many were broken Y 
A. No, sir. 
Xl2. More than one T 
A. I suppose so. 
X13. More than two broken f 
A. I couldn't say. 
X14. You don't remember if one or two were broken! 
A. No, sir. 
··page 31} X15. You unloaded them, didn't youf 
A. Part of them. 
X16. Can't yon remember if the ones you unloaded were 
broken or not"' 
A. I don't know. Some were broken and some wasn't. 
X17. You cannot tell the J nry if the ones you unloaded 
were broken or not 1 
A. No, sir. 
X18. \Vas this hay unloaded on your own land T 
I 
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:A. Yes, sir. 1 
X19. How close was that to the Railroad right-of-way? 
~ Around fifty feet. · I! 
X20. You mean from the railroad righ'tof-way? 
A. I don't know how inuch right-of-wa:y they have. 
X21. You are talking about to the track7 aren't you 7 
A. Yes, sir. 
·X22. How close was that to the line of the Railroad prop-
erty, did it run right down to it? I 
A. I couldn't say. I don't know how much dght:.of-way 
they had. , . 
X23. Isn't it about forty feet from your pro pert~ line to 
the Railroad track where your truck was .sitting there? 
. .r A~ I don't know the distance:it was, but around 
page 32 ~ forty or fifty feet. · · 
X24. And it is right at the foot of that big high 
nll; isn't it y 
A. Right at the foot of a small curve. . . . 
, X25~. We will take it this way: Here js the track going 
through here. Take this book and let it repres:ent that bat:tJr. 
:you come in and cross the.Railroad and come down under. this 
. bank here, don't you 7 (Indicating with books.) 
A. Yes; sir. . .. , 
X26 . .And you park right against this high bankf 
A. Yes, sir. . . 
X27. How high is that bank? 
·A. Seven or eight feet . .. 
X28. you think it is only seven or eight feet high y 
A. 1res, sir. . . . 
X29. I mean from where your truck was, how high is it f 
A. I couldn't say. . : 
X30. Well, from the top of the truck? I 
A. I guess eight or ten feet. Something like that. 
. X31. And you say you know there had been fires there 
before? 
A. Yes, sir. _ . . , 
. X32. Did you ever see fire coming out of one 
page 33 } of those engines before f l. 
A. Yes, sir. I 
X33. And, knowing that to be true, you I went right there 
and piled your hay right down on the lin I of the Railroad 
property within forty or fifty feet of the track Y 
, By Mr. Scyphers: Your Honor, that isn't a proper ques-
tion. If he had, tliat would not make any difference. He 
'• 
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can put anything he wants to on his own real estate and that 
is different to the Railroad Company. 
By Mr. Warren: That doesn't relieve him from negli-
gence. 
By the Court: Objection overruled. 
By Mr. Scyphers : Exception. 
X34. You had your hay piled between the truck and the 
bank? 
A. Yes, sir. 
X35. All of that hay was piled in there except what was 
on top of the truck Y 
A. Yes, sir. 
page 34 ~ X36. Didn't you know it was liable to catch 
fire if what you say is true Y 
A. I didn't bring it there to burn up. 
X37. But it was liable to catch fire? 
A. I wasn't aiming to set it afire myself . 
. X38. Didn't you think the train might set it on fire 1 
A. It could have. 
X39. And you knew that 'vhen you put it there? 
A. I didn't pay any attention. 
X40. You knew there had been fires, according to your 
testimony, and sparks coming out of the engine? 
A. Yes, sir, there had been sparks coming out of the en-
g·ine. 
X41. Isn't this all covered in here with hemlock trees (in-
dicating), where you parked your truck? 
A. There are hemlock trees, one or two in there. I don't 
know if it is covered or not. 
X42. Isn't it practically covered to keep the snow off of 
your truck? 
A. ·There is some stuff in there. I don't know if it would 
keep it off or not. 
X43. Isn't that why you parked it there¥ 
A. It is the only place I have to keep it there. 
page 35 ~ X44. ·You say that it burned up about 7:00 P. 
M.? . 
A. Yes, sir. 
X45. And ~Ir. 1\icCracken called von Y 
A. Yes, sir. .. 
X46. He lives back up here, doesn't he, over on the op-
posite side of the Railroad? 
A. No, on the same side. 
X47. One McCracken lives on that side, doesn't heY 
I 
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.A. They live all up and down there. 
1 
• 
X48. .And the one on your same side cr· ed you about 7 :00 
o'clock? I 
A. Yes, sir. : . 
X49. What McCracken is· thatt ' 
A. Sam McCracken. 
X50. What is the other one ,s name f 
A.. Daniel McCracken.. 
X51. .And which one came to tell you! 
A. Sam .. 
X52. The one that lived on your side of the road t 
.A. Yes, sir. 
X53. I believe you stated that was about, according to 
your best judgment, one-half hour after the train passed Y 
.A. Twenty to thirty minutes, yes, sir. 
page .:36 } X54. How much nre did you see when you got 
theret 
A. Plenty of fire. 
X55. Where was itt 
.A .. In behind the truck on the right-hand side o£ it. 
X56 ... And it was burning inside the cab o£ the truck too, 
wasn't 1t' 
A.. I don't know whether the fire had got in the truck yet 
or not. The hay was afire. 
X57. You had your windows rolled up f 
A. I couldn't say if I did or not. 
X58. You testified at the ~fagistra.te 's trial, didn't you 7 
.A. Yes, sir. · 
X59. And you stated then the windows were rolled up! 
.A. As a usual case I did roll them up. 
X60. Didn't you state at the ~Iagistra~e's trial you did 
roll your 'vindows up on account of the bad weather7 
. A. I don't think so. ~ 
X61. It was bad weather f I 
A. No, sir. 
X62. Snow on the ground' 
A. No, sir. 
X63. Cold weather, wasn't it~ 
page 37 } A. Not so bad. ~1 X64. Did you take your key o .. t oi the ignition t 
A. I don't remember. 1 
X65. You don't remember that! 
1 
A. No, sir, I usually take it out. 
X66. After the truck had burned, do yoll know if the key 
was in it or not7 ' 
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A. I didn't find any key in it, no, sir~ 
X67; Then had you taken it out or not 1 
A. I suppose I had. 
X68. You just suppose you had Y 
A. Yes, sir, I had two keys for it. , 
. X69. Would you tell the jury if your Windows were up T 
A. No~ sir, I cannot say: . 
. . X70. And you won't tell the jury if the truck was burning 
inside the cab Y . . , 
A. I won't say if it was when I got down there or not, but 
in a little while it 'vas burning all over. 
X71. Where is your gasoline tank f 
A. Under the seat. . . 
X72. Don't you how the cap had blown off of the gasoline 
tankY 
A. %e cap was on it when I br~ught. it in there .. 
page 38 } X73. But you stated at the Magistrate's. t:r:ial 
. when you got down there it had bloWn off the gas 
tank, didn't you, and that is true, isn't it f 
.A. No answer. , . . 0 • 
_ X74. ·You remember that don't you! Yoi:i stated it at the 
Magis~rate 's trial, didn't y~u f 
A. Yes, sir, I think I did. 
X75. And that is a fact? 
A. No answer. . . . . . 0 
X76. If that was under the seat, what caused that to blow 
off if it wasn't burning inside' 
A. The gas eap is on the outside. . . .. . ... 
X77. The heat had to come from somewhere, didn't itf 
.A. It come from the hay, I suppose. . . 
X78 .. You said it was burning on the bed of your truck, 
back of the cab1 . 
A.. It was burning all over. . . , 
X79. I am talking about at first, when you got doWn theref 
.A.. No answer. _ . . . 
XSO. Now yon said that you made $10.00 a day net With 
that truckY 
. A. Yes,. sir. .. . . . . 
page 39 } X81. Where do you turn in off of the highway 
. _ to get in there 1 
A. I turn in at Benhams. _ . . . 
. X82. I mean off of the Bri~tol to Lexington Highway gO-
ing toward Gate City, where do you tiirri off that¥ . 
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X. 83. If you turn off at Valley Institut.e you go across to 
BenhamsY ! 
A. Yes, sir. , 
X84. And from Benhams where 7 ' 
A.. To my place. 
X85. And leave the highway thereY 
A. Yes, sir. 
X86. And just a little trail or secondary road going down 
to your place 7 
A. A County road. 
X87. Most of it is in the bed of a creek? 
A. Yes, sir. 
X88. What creek is that Y 
· A. Wolf Run. 
X89. And it is impossible to get an aittomobile in there, 
isn't it? 
A. I can get mine in. 
page 40 } X90. You have a truck? 
.A. ·Yes, sir. 
X91. You don't see automobiles come down to your place, 
do you? 
A. Yes, sir. . 
X92. The day we were out there, didn'tiMr. Scyphers have 
t~ back out and you helped him? 
A. It was pretty slick. 
X93. You couldn't get over those rocks to save your life, 
could you 7 
.A. I can. I don't know about other people. 
X94. And you were hauling your own timber? 
A. Yes, sir. 
X95. Tell us how you arrived at $10.00 a day net profit? 
A. I hauled my own timber and my profit on my hauling 
I figured was $10.00 a day. ·, 
X96. Tell the jury how you figured that 1 
A. I make it. 
X97. How? 
A. By hauling lumber and logs. 
X98. Tell the jury what your cost was : and your expense, 
and how you arrived at that $10.00 profit~. They are entitled 
to know that if you claim $10. p a day profit, tell 
page 41 } them your cost and expense, I .aving a net profit 
· of $10.00 to you? ! 
A. My cost is not over $8.00 a day. 
X99. What does that consist of, your $8.00 a day? 
A. Gas and oil. · 
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XlOO. How much gas and oil, $8.00 worthY 
A. Some days I do and some days I don't burn that much. 
I haul to Johnson City. 
XlOl. What do you haul to Johnson CityY 
A. Lumber and logs. 
X102. vVhat kind of logs Y 
A. .All kind that g-ro,vs. 
X103. Tell the jury what kind you have that you haul to 
Johnson City? 
A. Sugar tree and oak. 
X104. That isn't all the kind that grows, is it Y 
A. No, sir, but all I take to Johnson City. 
X105. Who cuts that on your placeT 
A. I cut them myself, or buy the lumber and cut it. 
Xl06. ·Who do you buy from Y • 
A. Anybody who wants to sell. 
X107. Tell the jury some one you buy from Y 
A. I buy from John Sproles. I got two hundred thousand 
feet from him. I logged and sawed that. . · 
page 42 ~ X108. Logged and sawed two hundred thousand 
feet yourself Y 
A. Yes, sir. · 
X109. How much did you haul of that with your own truck? 
A. The biggest part of it. 
XllO. From January to when? 
A. I traded in January. 
Xlll. I am talking about your loss of time for the loss of 
use of this particular truck. You cannot ask for damages 
from the loss of use of any other truck? 
A. I ain't asking for any other. 
X112. Tell the jury how much loss of time and what lum-
.ber you hauled or would have hauled from January 24 up tO'. 
the time you got your truck back Y 
A. What I am claiming damage forT 
X113. How much of thatY 
A. Ten dollars a day for twenty -one days. 
X114. When did you get your truck backY 
A. February 9th, I think. 
X115. It was burned January 24th and you got it back on 
February 9th Y 
A. No, the 19th, I think it was, I won't be positive. 
X116. That would be seven days in January 
page 43 ~ and nine days in February if it was on the 9th that 
would be sixteen days; and twenty-six days if it 
was on the 19th. 
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A. Yes, sir. I' 
X117 . .And how much damage then did ljYOU suffer between 
January 24th and February 9th Y i 
A. Twenty-one work days. 
X118. How much lumber would you h¥tve hauled in this 
twenty-one work days in the winter time' 
A. I hauled every day. 
. Xl19. How much lumber would vou have hauled f We are 
entitled to know what you are chiiming damages for. How 
many feet of logs would you have hauled Y 
A. I hauled lumber and logs mixed: 
X120. You don't know how much you would have hauled? 
A. No, sir. 
X121. During January and February you could not have 
hauled one-half the time out of that creek, could youf 
A. I didn't haul out of that creek. 
X122. Where did you get it Y 
A. Over on the other creek. 
X123. What creek 7 
.A. Little Wolf Run .. 
X124. From whose property 7 
A. John Sproles. 
page 44} X125. After you got your tr~ck on the ninth of 
February how many days did 'you haul thenf 
A. Every day. 
X126. You never missed a day from then up to this time 7 
A. I didn't say that. 
X127. Ho'v many days did you miss 7 
A. I don't know. 
X128. And you don't know how many days you would have 
missed between the twenty-fourth of January and ninth of 
Februa.rv? 
A. Not any, if I hadn't got siek. 
X129. Were you sickf 
A. No, sir. 
X130. You weren't sick at all? 
A. I don't suppose so. 
X131. You tell the jury you wouldn't have missed a day 
between thatY ~ A. No, sir, I don't say that. . \ 
X132. And you won't tell them how yo arrived at that 
figure of ·ten dollars a day, except that it , as your profit? 
A. I said it was my profit. , 
X133. How did you make it! 
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A.· By hauling lumber and logs. That is the 
page 45 ~ only way I have of making a living. 
X134. How many logs did you haul to arrive at 
ten dollars a day profit; I think we are entitled to know that 
and what was the cost of it, leaving a profit of ten dollars a 
day' 
A. I made two trips to Johnson City. 
X135. How much did you haul on a tripY 
A. If lumber, I hauled fifteen hundred to eighteen hun-
dred feet, and logs l would haul from one thousand to twelve 
· hundred feet. 
X136. Fifteen hundred to eighteen hundred feet of lum-
ber! 
A. Yes, sir. 
X137. And one thou&and to twelve hundred feet of logs! 
A. Yes, sir. 
X138. How much did you get per thousand for hauling lum-· 
bert · 
A. I got from seventeen dollars to fifty-five dollars for the 
lumber, that I sold Harris Lumber ·Company; and twenty to 
twenty-five dollars for the logs, my own lumber. 
X139. And you got how much for making the trip! 
A. I couldn't say. 
X140. Did you figure this seventeen dollars to fifty-five dol-
lars-you don't know how much of each grade there was Y 
A. No, sir. 
page 46 } Xl41. You cannot give this jury any estimate 
of it? 
. A. No, sir, I didn't keep it. 
X142. If you took fifteen hundred feet, that would be about 
twenty-five or twenty-six dollars worth of Iumbert 
A. Yes, sir. 
X143. In twenty-six dollars worth of lumber on a load you 
would figure after all expenses were paid that you had a profit 
of how mnch1 
A. .Around ten dollars a day. 
X144. I mean on that load, you bad fifteen hundred feet 
of Iumbert 
.A. I paid about ten dollars a thousand to get it cut and 
put over at the mill. . · 
X145. What did you pay a thousand for it? 
A. I bought it by the boundary. 
X146. Can you figure an a-yerage of what it cost you a 
thousand? 
A. Around four dollars a thousand on stumpage. 
I 
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• . I 
X147. What is the difference in the ar1 · ount of the stump 
and cut lumber f ' 
.A. Quite a little bit. 
X148. What is the difference? I 
.A. It costs two dollars to cut it, and three dol-
page 47 ~ Iars to skid it, and I s~wed it rp.yself with my own 
mill, and the cost on It was around three dollars 
a thousand to saw it. 
X149. And four dollars was the purchase· price f 
.A. Yes, sir. 
X150. That is. seven dollars a thousand? 
.A. Yes, sir. 
Xl51. And you sold it for how much, for seventeen dollars 
to fifty-five dollars a thousand f · 
.A. Yes, sir. ' 
Xl52. What lumber do you take to Johnson City and get 
:fiftv-five dollars for? 
A. Five-quarter step plank, red oak and white oak. 
X153. What do you call a step plank f 
.A. Five-quarter by ten or eleven feet or sixteen feet wide. 
X154. Do you tell this jury you haul hl.mber out of there 
to Johnson City for fifty-five dollars a tHousand? 
.A. Yes, sir. . : 
X155. How much of that would be this fifty-five dollar lum-
ber? 1 · 
A. I couldn't say, some you don't get any and some you 
get a right smart. 
. X156. You said four dollars ·for stumpage and 
page 48 ~ three dollars for sawing is wh~t it cost you f 
A. About that. I 
X157. And what does it cost you to haul it to Johnson City? 
A. It costs two dollars to haul it. 
X158. You can haul it for two dollars a1 thousand to John-
son City? I 
A. Yes, sir. . 
X159. What does it cost you to cut it and log it to the mill f 
A. Three dollars to have it log·ged and 1'two dollars to cut 
it. ! 
X160. That would be eleven dollars a t~ousand then Y 
A. Yes, sir. r 
X161. And you deliver it to Johnson ity f 
A. Yes, sir. . : 
X162. And you can deliyer lumber out of that creek to 
Johnson City· for eleven dollars f ' 
A. Not out of that creek. I am talking 
1
about where I de-
liver from. 1. 
I I 
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Xl63. I am talking about where you said you bought it on 
the stump. You said you had a bed on there that cost you 
fifty dollars. Was that your logging bed Y 
page 49 }- A. It is my bed I haul everything on. 
X164. It is a flat bed Y 
A. It has a flat bed when you take the sides off. 
Xl65. And you have places to set the standards in and set 
the sides on 1 
A.. Yes, sir. 
X166. Who made that bed? 
A.. I made it myself. 
Xl67. You made it out of rough lumber? 
A.. Yes, sir. 
Xl68. And you say that cost fifty dollars Y 
A. No, sir, I don't say it cost that. 
Xl69. Why did you put a value of fifty dollars on it? 
A.. Because it was worth fifty dollars to me. 
Xl70. What was the actual cost of it Y 
A. Fifty dollars. 
X171. Did it cost you that much to build it Y 
A. I suppose it did. 
X172. How many feet of lumber in it? 
A. I couldn't say, but lots of iron and stuff in it. 
X173. You tell this jury that bed cost you fifty dollars Y 
A. It is worth fifty dollars to me. 
X174. I am talking about the actual value of it 
page 50 }- and not what it is worth to you. 
A.. No answer. 
X175. You say your tires are coming all to pieces? 
A. Yes, sir. 
X176. You g·ot that truck back on February 9th-that would 
be February, J\1arch, April, May, June, July, August and Sep-
tember-eig·ht months you hav:e been running those tires since 
the fire? 
A. Yes, sir. 
X177. How much lumber have you hauled in that timeY 
A. A right smart bit. 
X178. How much of the time have yon hauled? 
A. I didn't keep the dates. 
X179. I-Iow many days a month Y 
A. I work every day I can. 
X180. What would be the average a month? 
A. No answer. 
X181. Why don't you give us some definite information if 
yon want to be fair about the damage Y 
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A. I do want to be fair. ! 
X182. Tell us how many days you ha~e worked in those 
eight months 1 1'1 
A. I don't know. '· 
page 51 } X183. Will you give the juri an estimate-they 
thing? 
cannot guess at it without your telling them some-
A. I couldn't say how many days I run in the last eight 
months. 
X184. Have you run most of the time? 
.A. Yes, sir, I have. 
Xl85. Have you lost as much as five days in a month 7 
.A. Yes, sir, I guess so. 
X186 . .Any more than that! 
A. I don't think so. 
Xl87. Eight months you have hauled lumber except five 
days a month to .Johnson City? 
.A. .And other places. 
X188. That is pretty good service then for tires~ isn't itt 
A. Not much. 
X189 . .And you say now they are coming all to pieces as a 
result of that fire~ ' 
.A. I don't say as a result of the fire, but they are coming 
all to pieces. 
X190. You don't claim it is a result of damage by the firef 
A. Something caused it. 
page 52 } X191. Eight months wear and tear hauling lum-
ber out of that hollow wouldn't cause it f 
A. It hasn't been in that hollow eight months. It has been 
on the road part of the time. 
X192. I.t has been out of that hollow 7 
A. Part of the time. 
RE-DIRECT EXAMINA.TIQN. 
I 
By Mr. Scyphers: , 
Xl. Mr. Barker, you haven't got a crew of bookkeepers 
like the Southern Railroad, have you? 1 
A. No,~~ I\ 
By Mr. Wanen: That question is objectfd to as improper. 
X2. You keep your own memorandum yourself, do you Y 
By Mr. Warren: This question is objected to as leading. 
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X3. Tell the Court if you keep an itemized account of every 
foot of lumber you ha:ul to Johnson .City Y 
A. No, sir. 
X4. Why don't you do that Y 
.A. Because I don't have time to fool with it •. 
X5. Is it your own lumber Y 
page 53 ~ A. Yes, sir, and I don't have to keep it. 
X6. Mr. Barker, they went at great length into 
examining you about this truck bed. Tell the Court in short,. 
how you value that truck bed, and what makes it worth fifty 
dollars to you Y 
A. It is a job to make them, and it costs something to make 
them. 
X7. It takes time to 'make them Y 
A. Yes, sir, and costs something. 
X8.. Did you have side boards to drop do'vn on this. truck T 
A. Yes, sir. 
X9. And when you drop those down that makes a com-
plete bed! 
A. Yes, sir. · 
XlO. And when you take the side boards out, that leaves a 
flat topY 
A. Yes, sir. 
Xll. The way I calculated it you had about fourteen dol-
lars per thousand for cost of lumber. Is that about right, or 
· what is the cost f 
A. The cost mig-ht run twelve dollars or somewhere along 
there, twelye or fourteen dollars cost. · 
page 54 ~ X12. You get for the cheapest lumber seventeen 
dollars a thousand and fo:r the best, fifty-five dol-
lars a thousand t 
A. Y e·s, sir. 
X13. Mr. Warren was trying to calculate it on the basis of 
seventeen dollars for fifteen hundred feet. Now, it isn't all 
that cheap lumber, is it' 
A. No, sir. 
X14. And on the basis of what you told the jury you asked 
them to give you ten dollars a day profit? 
A. Yes, sir. 
X15. Is there anything else you want to tell about this, Mr .. 
Barker, that you haven't told f 
A. Well, there is one thing I would like to tell, speaking 
of the gas tank being under the seat and the gas cap blowing 
off: The gas cap is on the outside of the truck, next to where 
the hay was. The State Motor Company when I bought this I 
I 
I 
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truck they didn't have their regular iron for the truck where 
you put the gas in and they put a rub be~: hose in there until 
they got this iron from the factory. I' . 
X16. vVas this rubber hose on it when the fire occurred Y 
A. Yes, sir, and it wasn't changed until the last little bit. 
X17. You kept this truck o:ri your own land! 
page 55 ~ .A. Yes, sir. 
X18. And stored the hay on your own land? 
A. Yes, sir. . 
X19. And you did that because you had a right tot 
A. Yes, sir, it was the only place I had to put it. 
RE-CROSS EXAJ\tiiNATION. 
Bv Mr. Warren: 
"'Xl. How long after the fire until the truck was taken out 
to be repaired Y 
A. I couldn't tell you. You can ask the man who took it 
out. 
X2. It is your truck. Why can't you answer one question 
definitely? 




By Mr. Schyphers : 
Ql. But it was gone twenty-one work days? 
A. It was. . 
Q2. You don't remember how many actual days, but twenty-
one work days Y 
page 56 ~ A. Yes, sir. 
Witness stood aside. 
V. M. COX, 
1 
.the next witness called by and on behalf of the Plaintiff, be-
ing first duly sworn, was examined and testified as follows: 
I 
DIRECT EXAMINATIOr· . 
By Mr. Scyphers: I 
Ql. Your· name is V. ~f. Cox? 1 
A. Yes, sir. 
Q2. Where were you working at and what was your title 
tTanuary and February of this year, Mr. Cox? 
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A. I had charge of the service department of the States 
Motor Company in Bristol. 
Q3. Service and Sales Department~ 
A. 'Yes, sir. 
Q4. Ford trucks and cars Y 
A. Yes, sir. 
Q5. By reason of your posi~ion there in January and Feb-
ruary of this year, did you make an estimate and 
page 57 ~ later repair a Ford truck owned and operated by 
Milton R. Barker¥ 
A. Yes, sir. 
Q6. Do you have a memorandum itemizing the work you 
did on that truck f 
A. Yes, sir. 
Q7. Will you identify that memorandum as a memorandum 
of the expense incurred in your garage Y 
A. Yes, sir. 
Q8. Will you file that as Exhibit 1 to YQ1lr testimony! 
A. Yes, sir, that is an exact copy. I copied it myself yes.:. 
terday. 
Note: Said memorandum was marked and filed as Exhibit 
No. 1 to the testimony of V. M. Cox, and was in the following 
words and figures, to-wit: 
STATES MOTOR 00., INC. 
Lincoln-Ford-Lincoln Zephyr. 
No. 7819 
Office Phone 98 Service Phone 733 
Bristol, Tenn.-Va. 
Name W. G. Werth 
Address Bristol, Va. 
Date 2-14-38 
REP AIR ORDER-Labor Instructions 
W reeker Service 
Hep. Burned Truck for M. R. Barker 
~fnt. Cab 
Painting Complete 
Rep. St. Gear 
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'' All Wiring 
Total Labor 
Total Parts 
Gas, Oil, Grease 
TOTAL .AMT. 
V. M. Cox. 
ACCESSORIES 







Quan Part No .. 
1 81T3600 
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1 Cab. Assy. 
1 Battery 
10 Gals ... Gas@ 
9 ft.· Insulation 
3 Bolts 
1 Cable 
8 Metal Screws 
1 78-17702 
118-9288 
1 Signal Light Switch 
1 Battery 
Cox Exhibit No. 1. 


















page 58~ Q9. Did you make that in your handwriting! 
A. Yes, sir. 
QlO. What is the total there of that bill t 
A. $260.47. 
Qll. Do you have any interest in this case T 
A. None at all. 
By Judge Pennington: We have no questions now, J\fr .. 
Cox, but do not leave. 
Witness stood aside. 
S. E. McCRACKEN, 
the next witness called by and on behalf of the Plaintiff, first 
being duly sworn, was examined and testified as follows: 
DIRECT EXAl\IIINATION. 
By Mr. Scyphers: 
Q1. Is your nan1e S. E. 1\!IcCrackenf 
A. Yes, sir .. 
Q2. Where do you live f 
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.A. I live about a mile and a quarter or somewhere like that 
below Benhams. r 
page 59 r Q3. In what is known as tli~ Gorge Y 
.A. Yes, sir. I'~ 
Q4. Are you a married manY ! 
A. Yes, sir. 
Q5. Do you live with your family up there Y 
.A. Yes, sir. 
Q6. Where did you live on January 24th of this year? 
.A. I lived in the house with my father-in-law. 
Q7. Do you live close to the vicinity of where Mr. Milton 
R. Barker's truck burned upY 
A. Yes, sir. 
QB. How close do you live to where that truck was parked 
when it burned up Y 
A. I wouldn't say exactly. 
Q9 . .About how close, approximately? 
.A. I would say three hundred feet. 
QlO. Did you have a clear view where you could look right 
down and see it? · ' 
A. Yes, sir. 
Qll. Have you any interest in this caseY 
A. No, sir. 
Q12. None whatever? 
A. No, sir. 
page 60 r Q13. I will ask you if you were at home on the 
late evening, early evening or late afternoon, of 
January 24th, 1938, when the truck of lVIr. Barker's burned 
upY 
.A. Yes, sir. 
Q14. Tell the Court all the circumstances surrounding that 
fire in your own way, tell the jury in your own way just what 
happened there, and what time the train p~ssed, etc. Y 
A. I don't know exactly what time thei train ·passed, but 
I guess it was about five-thirty, railroad time, or six-thirty, 
our time. · 
Q15. That is fast time Y 
A. Yes, sir, and a few minutes after the train passed, my 
father-in-law, Steve McCracken, his daughter she seen the 
fire, and 've holloaed for Mr. Barker andlthe come down to 
the truck, and we went down pretty close ~b where it was at. 
Q16. Was it too far gone to save it? ! 
A. Yes, sir, it was too far gone to save it. 
Q17. Now, 1\fr. McCracke:", was there anything about that 
train-first, did you see the train go by?· 
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A. Yes, sir. 
Q18. Was there anything about that lrain that afternoon 
that attracted your attention, and if so, what 7 
A. The train was throwing fire that afternoon 
page 61 ~ and after the train went by me and my father-in-
law were talking about it. 
Q19. Was it throwing fire more than usual? 
A. It was throwing· .fire rig·ht smart and had been for a 
right smart bit. 
Q20. And it was to such an extent that day that you no-
ticed it¥ , 
By ~Ir. Warren: This question is objected to because lead-
ing. 0 . . . By the Court: bJection sustained. 
Q21. I will ask you if it was to such an extent that day that 
you noticed it Y 
A. Yes, sir. 
Q22. And you talked about it? 
A. Yes, sir. 
Q23. That was in the winter time, was itt 
A. Yes, sir. 
Q24. You say it was around six-thirty? 
A. Yes, sir. · 
Q24. You say it was around six-thirty Y 
A. To the best of my judgment it was around 
page 62 ~ six-thirty. 
Q25. About how long was it after that until you 
called 1\tfr. Barker and the truck was on fire Y 
A. I don't kno'v just how long, in my estimation about 
twenty or twenty-five minutes, or somewhere along there, I 
don't know. 
Q26. That would have made it not far from seven o'clockf 
A. Yes, sir. 
Q27. Did you look at your watch Y 
A. No, sir, I am just going by my guess. I didn't look at 
a watch at all. 
Q28. What time does the train usually pass there·; 
A. Well, about five-thirty, railroad time~ is my estimation 
when it passes there. 
Q29. You cannot say if the train was a little early or lit-
tle late? 
A. No, sir. 
Q30. Now, 1\fr. 1\tfcCracken, you said that to the best of your 
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judgment it was around six-thirty our tim~, and around J anu-
~. 1res, sir. . I ary 24th? l 
Q31. That is dark at that season of th .: year, isn't it? 
A. Yes, sir. I · · 
page 63 } Q32. Was it dark when you ealled Mr. Barker Y 
A. Yes, sir. 
Q33. To what extent had the fire consumed or burned the 
truck when you got there, you and Mr. Barker got theref 
A. The truck was on fire, the frame of the truck _was burn-
ing. That is, that bed he put on there, and it looked like a 
right smart of fire in the cab. 
Q34. It looked like a right smart of the fire was in the 
(l,abf 
A. Yes, sir. 
Q35. And the bed of the truck what about it? 
A. That is what I 'vas talking about. 
Q36. And right smart of a fire in the cab? 
A. Yes, sir. 
Q37. Was there any other stuff around the truck burning 
there, and if so, what was it? 
A. Yes, sir, some hay around the truck was burning. 
Q38. What portion of that hay, or what part of it had 
burned at that time, had it practically all burned or just a 
1ittle, or do you know about that? 
A. I couldn't say. Of course there was part of a bale of 
hay burning when we got there. · 
Q39. Mr. 1\IcCracken, how long· have you been 
page 64 } living down in that community? 
A. Well, I don't know how long, about a year, I 
guess. I lived in the house with my father-in-law. 
Q40. Were you the closest person to the fire? 
A. 1[ es, sir, I guess about the closest. 1' J\IIy father-in-law, 
his father lives down the railroad, up above there. 
Q41. But you were about the closest person to this fire t 
A. Yes, sir, I guess so. , · 
Q42. Did you ever work for the Southern Railroad 7 
A. Yes, sir. ' 
Q43. What position did you have f 
A. I worked for lVIr. Lewis. 
Q44. What did he do Y 
A. Section foreman. 
Q45. 1[ ou were a laborer for him? 
A. Yes, sir. 
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Q46. How long did you work for the Southern Railroad t 
A. I· couldn't tell you that. 
Q47. A long or short time Y 
A .. Not very long, just an extra hand. 
Q46. During t~at time were you ever confronted with fires,. 
· that is fires the engines set out in the Gorge and 
page 65 ~ steep grade along this railroad Y 
By Mr. Pennington: We make the same objection to this 
question as we did before. · 
By the Court: Overruled. 
By Judge Pennington: Exception. 
A. Yes, sir, I helped Mr. Lewis put out a fire down there 
one evening. 
Q49. Along this heavy grade in the Gorge' 
A. Yes, sir. 
Q50. Tell the Court where the fire was, if along the right-
of-way or in a nearby field or where Y 
A. The fire was over on the left- of the hill where the truck 
got burned up, this way a little· piece from· the truck. 
Q51. And the· Southern R·ailroad foreman put it out and 
you helped' him T 
A. Yes; sir~ 
Q52. Did he agree at that time· the train liad set the fire in 
that same locality? 
By Mr. Warren:· We object to tliat question. 
page 66 ~ By the Court : He has already said it was a fire 
set out by the Railroad Company. 
By Mr. Scyphers : I will withdraw the question. I think 
he has answered it. 
Q53. Mr. McCracken, I omitted one thing I wanted to ask 
you about:· Does Mr. Lewis have charg·e of this track along 
there? 
A. Not now he don't. 
Q54. Did he at the time you worked for him f 
A. Yes, sir. · · 
Q55. Tell the jury about how steep the grade is along where-
the fire occurred and how hard it is for· a train to get up 
there, and if it has to pull pretty hard to· get up there f 
A. It is a steep grade. 
Q56. Is it steep where that truck burned! 
A. Yes, sir, it is. 
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Q57. Is it so steep they have to double head or cut the 
train in two to get up there? l: 
A. Yes, sir, it is so steep a freight tirain has to double 
head. 11 · 
Q58. When pulling that heavy grade '1 does it throw out 
more cinders or fire than when along on a level 
page 67 ~ spot¥ . 
A. Sure it does. 
Q59. And you saw this train that afternoon and particu-
larly noticed it throwing fire¥ 
A. Yes, sir, I did. 
CROSS EXAMINATION. 
By Mr. Warren: 
Xl. You say it was twenty or twenty-five minutes after the 
train passed you first observed the fire¥ 
A. To the best of my estimation. 
X2. That is the best estimate you can give on it? 
A. Yes, sir. 
X3. When you got down to the truck, how close did you 
get to it? · 1 
A. Well, sir, I went in about I guess thirty or forty feet 
of it, somewhere like that. · 
X4. The cab was closed up, the windows were up? 
A. Yes, sir, I think so. 
X5. Do you know if the ig·nition key was in it or not¥ 
A. No, sir, I don't. 
X6. Did you ever ascertain 'vhether it was or not? 
A. No, sir, I never. 
page 68 ~ X7. Considerable burning inside that closed cab, 
wasn't there Y 
A. It was burning outside, the frame 1 was burning, and 
looked like there was a fire inside. 1 
XB. Fire inside the cab? 
A. Yes, sir. 1 
X9. You noticed the tank cap had been
1
blown off? 
A. Yes, sir. 
XlO. And that gas tank is ~·ight in under, the seat? 
A. Yes, sir, I think so. ~ 
Xll. And the hay was burning right op, osite the gas tank 
where the cap had blown off? i 
A. Yes, sir, the hay was burning. ' 
X12. You said, Mr. 1\IcCracken, you saw sparks coming 
out of that smokestack? 
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A. Yes, sir. 
X13. How high would they goY 
A. I wouldn't know how high they would go. 
X14. Give the best guess you can¥ 
A. About eighteen or twenty feet. 
X15. Up in the airY 
A. Yes, sir. 
X16. You didn't see any sparks come down T 
page 69 ~ A. I didn't notice where they fell. I just seen 
them go up. 
X17. You didn't see them come downY 
A. No, sir, I didn't notice. 
X18. I believe you worked for :Mr. Barker1 
A. Yes, sir, I have worked some for him. 
X19. When did you work for him lastT 
A. I don't know, I guess three or four years since I worked 
.for him. 
X20. You haven't worked for him since that time! 
A. No, sir. 
X21. What is your father-in-law's name? 




By l\{r. Scyphers : . ~. 
Ql. You have no interest in this suitT 
A. No, sir. 
Q2. Not a bit on earthY 
.A. No, sir. 
Witness stood aside. 
page 70 ~ STANLEY McCRACI{EN, 
the next witness called by and on behalf of the 
Plaintiff, first being duiy sworn, was examined and testified 
as follows: 
DIRECT EXAMINATION. 
Bv Mr. Scyphers: 
· Ql. Your name is Stanley McCracken Y 
A. Yes, sir. 
Q2. Are you a married manY 
A. Yes, sir. 
Q3. Do you live with your fam.ilyY 
I ;• 
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.A.. Yes, sir. 
Q4. vVhere do you now live? \ 
A. About between eig·ht and nine miles west of .Bristol. 
Q5. Relative to Benhams, tell the Co uti; where you live Y 
A. One mile west of Benhams. : 
Q6. With reference to the Gorge~ where do you live, do 
you live in the Gorge? 
A. Yes, sir, in about a half mile over the hill down in the 
Gorge. 
Q7. Where were you living on January 24, 1938, 
page 71 } the day the truck burned up t 
A. I was living where I live at now, about seven 
miles west of Benhams. 
QB. Did you ever work for the Southern Railroad Y 
A. Yes, sir. 
Q9. How long did you work for the Southern Railroad, and 
who was your boss f 
A. I worked in the bridge department for G. A. 0 'Dell. 
QlO. Did you work up and down the Gprge 1 
A. Yes, sir, some, but mostly down on' the road going to 
.Appalachia. ' 
Qll. But you lived in the Gorge? 
A. Yes, sir. 
Q12. Do you remember January 24, 1938, the day Milton 
R. Barker's truck burned upf 
A. I remember that day, yes, sir. 
Q13. Do you remember the time 1 
A. Yes, sir, I didn't know the truck had burned up until 
the next morning. 
Q14. Did you see the train as it 'vent by the afternoon, 
evening or nighttime, that regular passenger train going 
into Bristol t 
A. Yes, sir, I seen the passenger train that 
page 72 } night. ! 
Q15. What is the regular sch~dule of that train 
along there? , 
A. Around six-thirty, Eastern Time, or five-thirty, Cen-
tral Time. 
Q1.6. Which is our time? 
A. Eastern Time. 
Q17. That would be six-thirty? \ 
A. Yes, sir. . 
Q18. What time is it due at Benhams, Virginia, and how 
far is Benhams, Virginia., away? 
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A.. I thi~ it is due at Benhams at six-thirty, or something 
near that. · 
Q19. How far away is Benhams from the scene of the fire, 
or about how far? 
A.. Close to a mile and a half I guess. 
Q20. You say to the best of your judgment it was around 
six-thirty? 
A.. Yes, sir. . 
Q21. Did you look at your watch, or is that your opinion 
about itY 
A.. Just my opinion about it. 
Q22. Was there anything unusual about that train that 
night that attracted your attention, and if so, what 
page 73 } was it¥ 
A. It was throwing fire that night. The train 
was thro,ving fh·e. I never paid much attention to it until th(;~ 
next morning when lvir. Collins come to my house and was 
talking about it and said 1\ffiton Barker's truck-(inter-
rupted). · 
By Mr. Warren: We object to that. 
Q23. Did that refresh your memory about it f 
A. Yes, sir. 
Q24. And the train was throwing fire when it passed that 
nig·ht, it was throwing fire to such an extent you noticed it1 
A. Yes, sir. · · 
- Q25. How long have you lived in this Gorge¥ 
A. I was born and raised there, twenty-three years. 
Q26. Tell us the nature of that grade down there through 
that Gorge, is it heavy Y 
A. Yes, sir, it is heavy. . 
Q27. Is it about the heaviest grade the Railroad Company 
has along there Y 
A. Yes, sir, between 1\foccasin Gap and Bristol. 
Q28. Tell the jury 'vhat a train has to do to get up there 1 
A. A freight b·ain has to come to Phillips and 
page 7 4 } cut in two and double up to get up through there. 
By 1\!fr. Warren: · This was a passenger train. 
By Mr. Scyphers: It takes niore to pull a passenger train 
up through there than on level ground. 
By the Court: I doubt if that is a proper way to prove the 
g-rade. 
I 
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I Q29. Mr. McCracken, is it a steep gratle along where this 
truck burned up? i · 
.A. Yes, sir, it is a pretty steep grade~! 
Q30. Does a passenger engine or freilg·ht engine, or any 
engine, have to labor to get its load up that hill there? 
A. Yes, sir. 
Q31. Did you say you have lived iri there many years? 
A. Yes, sir. 
Q32. And were born in that Gorge? 
A. Yes. sir. 
Q33. Has the Southern Railroad ever been confronted With 
other fires set out by engines along that Gorge thereT 
By 1\tfr. Warren: We make the same objection to 
page 75 r this question as before. 
By the Court: Overruled. 
By Mr. Warren: Exception. 
A. Yes, sir, they have had fires there. . 
Q34. Often, or over a great long period 1 . 
. A. Usually ev~ry year the leaves blow ·off of .the hill irito 
the hollow and the trains set them on fire and burn them up. 
Q35. vVhile you were working for the Railroad, "did you 
ev~r help put out any fires, or since that time, or before that? 
. A. While I was on the Section Gang we put out fires in 
the .Goi'ge there. 
Q36. Along the railroad track? 
A. Yes, sir, where the trains set them on ·fire. 
Q37. You didn't see the truck burning up that night? 
A. ~o, sir. . 
Q38. Ha.ve you any interest whatever in this case? 
~- ~o, sir. 
Q39. ~ot a bit on earth? 
A. ~o, sir. . :J 
page 76 ~ CROSS EXAMiNATION. 
By Mr. Warren: : . . 
Xl. How .many fires did you ever see +., that Gorge? 
A. I don't know. I '\vouldn 't say. I 
X2. And how do you know what set th . on fire 1 
A. I suppose the train did. I 
~· Yon .just suppose' 
A. That is what I said. 
X4. You don't krio'v that of your own knowledge, do you y 
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A. I worked in the Section Department and that is the only 
kind of fires we had anything to do with. 
X5. You had no actual knowledge yourself that the train 
set them afire 7 · 
A. No, sir. 
RE-DIRECT EXAJ\IIINATION. 
By Mr. Scyphers : 
Ql. You didn't see the sparks come out of the engine, did 
you! 
A. No. sir. 
WitnesSt stood aside. 
page 77 ~ vV .ALTER. M:INNICK, 
the next witness called by and on behalf of the 
Plaintiff, first being duly sworn, was examined a.nd testified 
as follows: 
DIRECT EXAMINATION. 
By Mr. Scyphers: 
Ql. Is your name Walter Minnick Y 
A. Yes, sir. 
Q2. Are you a married man T 
A. Yes, sir. 
Q3. Do you live with your family? 
A. Yes, sir. 
Q4. Have you got ai.1y interest in this casef 
A. No, sir. 
Q5. Where do you live? 
A. 1238 Windsor A venue, Bristol, Tennessee. 
Q6. What is your present position 7 
A. Salesman for the States ~Iotor Company. 
Q7. vVhat was your position in the month of January, 1938Y 
A. Same thing. 
QS. I will ask you if you sold or had anything to do with 
· the selling of a truck to 1\ir. Milton R. Barker, a 
page 78 ~ big heavy Ford truck, a.nd if so, what it cost and 
the finance fee, ·whatever l\{r. Barker would have 
had to paid? 
A. I don't remen1ber about the finance fee on it .. The price 
on the truck, chassis and cab without any body on it, 'vas 
$968.00. That was the cash price delivered. 
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Q9. $968.00 cash price? 
Jl. 1res, sir. 1 
QlO. ~{r. Barker has testified it cost $1,053.00. Would that 
be about right with the finance fee f F 
A. 1[ es, sir, it would run right along there. 
Qll. Tell the Court what kind of truck he bought' 
A. Ton and a half, 1938 Ford, V-8 truck~ 157 inch wheel 
base. 
Ql2. Was this a new truck! 
A. 1[ es, sir. 
Q13. Did you see the truck after this alleged fire 7 
A. 1res, sir, after they pulled it into the garage. 
Q14. Tell the Court what condition it was in after it was 
pulled in? 
A. It was badly burned, the bed on it, they had thrown 
it off, of course, before they brought it in. That is, when I 
seen it the bed was off of it. The frame looked like it had been 
through a railroad :fire on back to I presume the 
page 79 }- rear wheels, and then inside the cab and outside th~ 
cab it ·was badly burned and al~ the wiring burned 
off under the dash ancl around the switch. 
Q15. You say it had been in a railroad fire all the way back 
of wheels! 
A. Yes, sir. 
Q16. Tell the Court whether or not after one of these trucks 
has been through a fire like that, if you repair them as good as 
you can, are they as good or worth as much as before the 
firef 
· A. No, in my estimation, knowing the value of temper in 
metal in any piece of machinery that way, after going through 
a hot fire, I wouldn't have it, and I told Mr. Barker so. 
By ~{r. Warren: We object to that answer. 
By the Court: Objection sustained. 
Q17. 1rou say this truck cost $968.00 cash, or you said 
approximately $1,053.00 down payments, the first of January. 
Now tell the Court what it was \Vorth, in your opinion, after 
it wa~ repaired sixty days later' l'i, 
A. That would be hard for me to say. . 
Ql8. 1[ ou deal in them every day, don 't1
1 
you, that is your 
business Y !· 
page 80 ~ A. 1[ es, sir. 
Q19. I am asking you to fix a fair value, the 
amount you think that truck had suffered through the loss 
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of a fire, in other words, what would you have given for· it; 
compared to a new truck Y 
By Mr. Warren: I object to that question. It should be 
the fair market value. 
Q20. What was the fair market value of the truck after the 
:fire? · 
A. My estimation would have been $300.00.· 
Q21. B.efore or after it ·was repaired! 
A. After it was repaired. 
Q22~ Immediately after it was repairedT 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Warren: 
Xl. I believe you base your estimate on tl1e fact the temp·er 
was taken out of the metal? 
A. Just from the looks of the metal after it 'vent througll: 
the fire. 
page 81 ~ X2. That is wl~at Y.Oli ba~e your estimate on? 
A. Yes, sir, th~t is· .rigpt. . . 
X3. You ~re a salesman for the· States Motor Company¥ 
A. Yes, sir. . ·. 
X4 .. l!ave you ever been a mechanic Y 
A. No, sir. . . . 
X5. You don't know anything about mechanics f 
A. Just generally. 
X6 .. Did you ever work in irori and steel¥ 
A. A little, not much. 
X7. ~ere did you ever work in iron and steelY 
A. I worked at the Bristol Steel & Iron Comp·any.· 
X8. What did you do? . 
A. I helped p~t frames together for b!Jildings. 
X9. All you did was assemble parts? 
A. Yes, sir. . . . 
XlO. You never 'vor1t~d in iron and steel in your life, or 
tempered iron and steelY 
A~ Yes, sir .. 
Xll. Where? 
A. I just helped. 
X12. Do you know if that frame is malleable iron, steel 
or what it is, do you know¥ 
I 
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page 82 ~ A. The frame is Tungsten ~teel is the specifi-
cation they give it. 
Xl3. What is Tungsten Steel supposeq to be~ 
A. Steel that will withstand a great amount of weight. 
X14. Or heat either-manganese steel, isn't it? · 
A. I couldn't say. 1 
X15. You don't know, you don't know a thing about the 
effect of heat on different kind of iron, except your obser-
vation as a comn1on layman? 
A. No, sir. 
Xl6. You tell this jury after that truck was repaired a.nd 
$269.47 spent on it, that in your opinion it 'vas: worth $300.007 
A. I said as far as my estimate, in my own mind was con-
cerned, that is right. 
X17. Is that the fair market value or just ~Iinnick's value! 
A. I think it would be the fair market value, if it went be~ 
fore three men appraising automobiles and trucks. 
X18. You put in new parts all the way through? 
A. Not all the way through. 
Xl9. The ignition wires were burned out 7 
A. Yes, sir. 
page 83 ~ X20. And all the wires burned around the 
ignition? 
A. Yes, sir . 
. RE-DIRECT EXAMINATION. 
By Mr. Scyphers : 
Ql. Do you always have to tell a proposed purchaser a 
truck has been in a fire or wr~ck; is that the rule of good , 
salesmanship? 
A. I always understood it to be a law. 
By Mr. Warren: We object to his understanding. 
Q2. I want to know if you always explain to a purchaser 
about that~ 
A. It is always a custom· with us if a car has been in taxi-
cab service or in a fire to tell them. j . 
Q3. And a m·an won't have it if it has been in a fire, will heY 
A. No answer. \1, 
Witness stood aside. 
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the next witness, being first duly sworn, was ex-
amined and testified as follows : 
DIRECT EXA~1INATION. 
By lvir. Scyphers: 
Ql. Please state your nan1e to the jury? 
A. W. G. Werth. 
Q2. vVha t is your occupation? 
A. I am an insurance adjuster. 
Q3. Mr. Werth, were you an insurance adjuster during 
January and February, 19381 
A. Yes, sir. 
Q4. As such, was it brought to your attention to make an 
adjustment on a truck owned by lviilton R. Barker, and which 
was burned up in the Gorge near Benhams, in this County? 
A. Yes, sir. 
Q5. How long have you been in this business, :Nlr. Werth 1 
A. Thirteen years. 
Q6. Have you adjusted many fires, etc., as to trucks? 
A. Yes, sir, a good n1any. 
Q7. vVith your experience, tell the Court what you found 
when you went out there; describe the railroad track, where 
the truck was, and every circumstance to the jury? 
A. This truck was standing with the front end 
page 85 r rather under some growth that was there, different 
kinds of bushes, and some fair sized trees, and up 
pretty close to the fence of the Southern Railroad, I mean 
a short distance away from it, and the rear end of the truck 
was angling back into tl1e open. There had been fire there, 
and the cab of the truck and the front end of the body had 
been completely burned up, except for metal parts that 
wouldn't burn. It had burned up everything that would burn. 
There were indications on the ground where there had been 
fire and a small quantity of chaffie looking stuff that may 
have been hay. There had been son1e fire on the right side 
of the truck. That was what I found. I examined the truck 
pretty thoroughly. 
Q8. Could you have told, Mr. Werth, frorn your examina-
tion, or can you tell from it, whether or not that fire started 
from the ignition or whether it started from some other 
outside source? 
By ~1r. Wan·en: vYe object to that question. lie would 
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have to qualify as an expert as to the origin of fires, the 
most technical thing in the world. 
By Mr. Scyphers: I qualified him as an expert 
page 86 } fire adjuster. I 
By the Court : I don't know if he is an expert 
along that line or not. I will overrule the objection though. 
By 1\fr. vVarren: Do you claim to be an expert on the origin 
of fires? 
By the Witness: I believe I am. I have handled a good 
many thousand of them, and I believe if a man ever could 
learn anything about them I have. 
By Mr. Warren: About the origin of fires after the fire is 
over? 
By the "\Vitness: Yes, sir, that is part of my business. 
By the Court : The objection will be overruled. 
By 1\Ir. Warren: Exception. 
Note : Question No. 8 was read to the witness. 
page 87 } A. I made a particular examination of this truck, 
as I do in every case of this kind, to ascertain if 
I could what 1vas the origin of the :fire. I was not able ~o 
detertnine what was the origin of the fir~, but I was able to 
cletern1ine it had not resulted from a short circuit in the 
electric "iring. That can be easily determined from a fire 
of this kind, where the entire truck was not burned up. The 
battery and nearly all the wiring were iri front of the dash 
on this truck, and if there had been an electrical short cir-
cuit the wires would have been burned the entire length of 
it, and they were not in this case, but just burned up to the 
dash, and from there on no sign of fire, and that is a positive 
indication it \vas not caused by an electrical short circuit. 
1Vhat did cause it I don't know. 
Q9. You did see all that trash or hay was burned up? 
. I' A. Yes, sir. . 
QlO. -Row much of the bed \vas burned np? 
A. The front end next to the cab, just the front end, all 
the way across the front end was burned back a short dis-
tance. I 
. . CROSS EXAMINATrof. 
By 1\{r. \Varren: 
·xl. You represent this insurance company¥ 
A. I do. 
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X2. And you are attempting to salvage this 
pa.ge 88 ~ claim for your insurance company against the 
Southern Railway Company t 
A. No, I am merely telling what I know . 
. X3. That is your business .here. You instituted this suit, 
didn't you? 
A. No, sir. 
X4. Didn't you aid in employing counsel t 
A. The suit was instituted by JYir. Barker. 
X5. You didn't have anything to do with itY 
A. We are a party. 
X6. You would get a part of this recovery Y 
A. No, sir, not a penny. . 
X7 .. You don't' 
A. I don't. The insurance company \vould. 
X8. Where does your compensation come from 1 
By Mr. Scyphers: I object to that. I-Ie stated he didn't get 
any of the recovery. 
By the Court: I don't think that is proper. The insurance 
compaJ!y is a party to the suit, I understand. 
By Mr. Warren: Exception. 
page 89 r X9. Yon are not an electrician t 
A. No, sir, not at this time. 
XlO. You never studied electricity, did you Y 
A. Yes, sir, I was at one time superintendent of the elec-
tric light company at N o1'ton, Virginia. 
Xll. Just practical experience? 
A. Yes, sir, practical experience. 
Witness excused. 
MILTON R. B.ARI{ER, 
the plaintiff, recalled, was examined and testified as follows: 
DIRECT EXAMINATION. 
By Mr. Scyphers: 
Ql. Mr. Barker, did you examine the right of way a.t that 
time, and also since that time as to whetheT or not the railroad 
had kept the grass, trash and dead timber off of the right 
of way? 
A. They have plenty of trash and stuff along the right of 
'Way, dry grass, leaves and bushes. 
:. 
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Q2. That was true at that time? 1 
A. Yes, sir. I! · 
page 90 ~ Q3. I meant to ask you one o~~. her question: How 
many children do you have? 
A. I (interrupted)- . 
By Mr. Warren: We object to that as immaterial. 
By the Court: What has that got to do with this caseY 
By Mr. Scyphers: If you don't want him to tell it, it is 
all right. · · 
CROSS EXAMINATION. 
By Mr. Warren: 
Xl. When you came out from Bristol that afternoon who 
came in the cab with you Y 
A. No one I remember of now. .Always someone coming 
with me, but I don't remember that day. 
X2. Don't you recall you testified in the 1\fagistrate 's trial 
two other men came out with you 7 
A. I don't think so. 
X3. Did anyone come with you that afternoon Y 
A. I don't remember it. 
X4. Do you smoke? 
A. ·Yes, sir. 
page 91 }- X5. vVhat do you smoke f 
A. Cigarettes. . 
X6. Did you smoke coming out that afternoon? 
A. I smoke once in a while when working. 
X7. You state now no one came out with you that after-
noon? · 
A. I don't remember, but I don't think anyone come on 
with me to where I parked. , 
XB. I show you what purports to be ''Owner's Application 
for Pay for Damage to Property by FirJ'' to the Southern 
Railway Company, and ask you if that is your signature? 
A. No answer. ' 
X9. Did you sign that name down ther.e is all I want to 
know? , 
A. Yes, sir. 1 
B 
. 'I 
y Mr. Warren: I want ·to Introduce that as Defendant's 
Exhibit No.1. 
Note: Said document filed and n1arked as Defendant's Ex-
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hibit No. 1, Cross Examination of 1\Elton R. Barker, was in 
the following words, to-wit: 
.page 92 }- SOUTHERN RAILvVAY CO~IPANY 
Owner's Application for pay for damage to property by :fire. 
Claimant: 1\L R. Barker. Post.:'Office: Benhams. 
County: Washington. State : Va. 
Civil District: J(inderhook. 
After filling out this blank, send by train mail to Claim 
Agent. All questions should be answered fully and the affi-
davit properly sworn to. 
1. Da.te on which fire occurred 24 of Jan., 1938. Hour 7 P.M. 
2. Between what mile posts¥ 60 and 61. 
Nearest station: Benhams. 
Direction to station: East. 
3. How long after train passed before fire was discovered Y 
30 minutes. 
4. Was fire set out by freight or passenger train 1 Pas-
senger. 
What direction was train going? East. 
V\Tho saw the fire set out? No one. Steve McCracken saw 
in a few minutes after train passed. 
5. Description of property burned, character and value T 
Cab on V-8 Ford Truck. 
Valuation $350.00. 
6. Actual total value of damage $350.00. 
7. vVas train going up or down grade¥ Up. 
8. What was the condition of the weather, wet or dry? Dry. 
9. What direction was the wind blowing at the time of fire 1-
10. Are you the legal owner of the property burned? Yes. 
From whmn did you purchase the property¥ States lVIotor. 
Is there a mortgage, or deed of trust, or lien on the prop-
erty for purchase money? No. 
11. Is the property insured, and if so, in what company¥ 
None. 
State of Virginia, 
County of ''T ashington. 
M. R. Barker, being duly sworn according to law, comes, 
Southern Railway Co. v. Milton R. !Barker, et al. 67 
I 
Milton R. Barker. 
and on oath says that the answers to the above and foregoing 
interrogatories to the best of his knowl~dge and belief are 
true; that his property has been damag~d to the extent of 
$350.00; that he holds clear title to the property damaged, and 
the fire was set out by agents or employees of the Southern 
Railway Company. 
(Signed) 1\L R. BARKER, Affiant. 
Subscribed and sworn to before me, this 5 da.y of Feb., 
1938. 
lVIy Commission expires Apr. 23, 1938. 
AL T. FLEENOR, N. P. 
page 93} RE-DIRECT EXAMINATION. 
By :Nlr. Scyphers: 
Ql. "\Vho filled that out, do you know? 
A. I don't kno,v. 
Q2. It certainly isn't your handwriting, is it? 
A. No, sir. 
Q3 .. ~Ir. Barker, I will ask you if this ·amount there that 
is put on there, $350.00, was put on, or made out in view of 
a compron1ise they were going to give you? 
By ~Ir. "'\Varren: I want your Honor to look at that paper 
and see if there is anything on there about any compromise. 
Ife cannot vary that paper by evidence as to what he meant by 
it. It speaks for itself. 
By Mr. Scyphers: Not what it meant, but what you all told 
him. 
By 1\Ir. Warren: fie knew what he was: signing. 
RE-CROSS EXA1\1IN.A.TION. 
: 
By ~ir. vVarren: 
pany in blank? I 
Xl. "'\Vasn 't that. paper mailed to you b~~· the railroad com-
page 94 ~ A. No, sir, I think the n1an-, forget his name, 
your adjustet:, that looks a.f
1
.er these things, 
brought that out there. I ain't certain. 
X2. "'\Vho did you take it to, what notary public Y 
By 1\{r. Scyphers: That shows on its face. 
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X3. Where did you go to sign it before the notary 1 
By Mr. Scyphers : Just a minute. I want to make my 
objection.. That shows on its face who acknowledged it, etc., 
but what I want to show is the circumstances as to how he 
agreed to take the $350.00. They are trying to introduce a 
compromise effort here. 
By the Court: It seems to me the paper speaks for itself. 
By Mr. Scyphers: Yes, your Honor, but if you let that 
go in, I want to make the statement I asked for $500.00, 
and I can show why he agreed to the $350.00. 
By Judge Pennington: He valued the damage at $350.00. 
He agreed to take that. 
By the Court: The jury may go until one 
page 95 ~ o'clock, and I will discuss this question with you 
gentlemen. 
Note : Whereupon the jury retired, and this matter was 
discussed at length. 
By the .Court: ~:fr. Scyphers makes the statement that was 
a compromise settlement. 
By Mr. Warren: No evidence of it on the paper. 
By the Court: It seems to me it is a statement by the 
owner he valued it at that amount. 
By Mr. Scyphers: I am willing for it to go in and with-
draw my objection. 
By the Court: Are you through, 1\fr. Scyphers? 
By Mr. Scyphers: Yes, sir, the plaintiff rests. 
page 96 ~ September 30, 1938. 
1:00 o'clock P. ~I. 
WHEREUPON, the following evidence was introduced on 
behalf of the Defendant: ' 
I 
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FRED RADER, . 
the first witness, called by and on behal~ of the Defendant, 
being duly sworn, was examined and tes~ified as follows: 
DIRECT EXAlVIINATI N. 
I • 
By Judge Pennington: I 
Q1. You are Mr. Fred Rader Y 
A. Yes, sir. 
Q2. Mr. Rader, where do you live f 
A. Bristol, Virginia. 
Q3. By whom are you employed Y 
A. Southern Railway Company. 
Q4. In what capacity Y 
A. Engineer. · 
Q5. How long have you s.erved as engineer' 
A. Forty years. 
Q6. Before that time did you have any experience in the 
railroading business? 
A. Yes, sir, firing. 
page 97 ~ Q7. How long did you fire before you were an 
engineer? 
A. Five years. 
Q8. You have then had forty-five years' experience in rail-
roading? 
A. Yes, sir. 
Q9. Last January 24th a truck parked by the side of the 
Southern Railroad near Benhams, Virginia, was damaged 
by fire. It said you were the engineer in charge of the train 
alleged to have set :fire, or to have let out a spark that caused 
the :fire. Wha.t train is it you run as engineer? 
A. No. 1 and 4. I 
Q10. What was the number of this train on January 24, 
1938, out of Appalachia and Benhams fori: Bristol? 
A. No.4. I 
Q11. On that run you had left St. Charles in the after-
noon, had you? 1 
A. Yes, sir. 
Q12. You drove the engine to Bristol Y ; 
A. Yes, sir. ~~ Q13. What time of day did you pass Be I hams? 
A. I passed Leonard's on time. I 
Q14. What time were you due there? 
A. Five twenty-six. 
page 98 ~ Q15. That is the next statio~ below where this 
accident is· alleged to have ha]i>pened Y 
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A. Yes, sir.· We are due at Benhams at five thirty-four. 
Q16. You have seen where this truck was alleged to have 
been burned~ 
A. Yes, sir. 
Q17. How far was that from Leonard's? 
A. 1-1/4 mile east. 
Q18. There is smne grade up that gorge between Leonard's 
and Benhams, isn't there? 
A. About three or three and a half per cent. 
Q19. How were you loaded that day; how many passenger 
coaches~ 
A. The regular train, three cars. 
Q20. What ldnd of engine were you driving? 
A. Pacific type. 
Q21. State whether or not your engine was throwing out 
any cinders or fire and dropping them on the outside of the 
track or right of way there? 
A. I didn't see any and it was after dark at that time and 
I hadn't seen any. 
page 99 ~ Q22. Your seat in the engine is behind the smoke-
stack, is it not? 
A. Yes, sir. 
Q23. Can you see what is happening up in front at all 
times¥ 
A. Oh, yes. 
Q24. Is it your duty to keep a lookout ahead? 
A. Yes, sir. 
Q25. You say you saw none? 
A. No more sparks coming out of the stack than usual, and 
they always go up about fifteen or twenty feet and are out by 
the time they hit the ground. 
Q26. What is the character of the sparks after passing 
through that engine you were driving as to size? 
A. Fine. · 
Q27. What makes them fine, what is there in that engine 
that does that~ 
A. There is mesh. After the coals pull through the flues 
that go around they can't get up through the mesh until they 
are beat up a certain size. 
Q28. Do you know the size of that mesh? 
A. No, but it is very small. 
Q29. It is larger than the ordinary fly screen? 
A. Yes, sir. 
page 100 ~ Q30. Do you know your engine was equipped 
with a spark arrestor? 
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A. They all are. ! 
Q31. Do you know this one was 1 J, 
ll. 1Ces, sir. I 
Q32. vVill you explain to the jury just bw that screen was, 
how it is made; you know how it is made, don't you? 
A. 1C es, sir. 
_ Q33. Explain to tho jury ho\v it is made and how far up 
these sparks will go before they begin to fall again. Here 
is a diagram of the front end of an engine and the side of an 
engine. Is that a proper diagram? 
By ~Ir. Scyphers: I would like to ask a preliminary ques-
tion. Did you make that diagram 7 
By the Witness: No, sir. 
By Judge Pennington: I am not introducing it. I am just 
using this for him to explain how an engine is made, and 
l1ow the spark arrestor works. 
page 101 } By l\1:r. Scyphers: I-Ie would have to prove 
who made it. I am not going to waive a thing. 
I "rant hhn to properly prove the case. 
By Judge Pennington: We will introduce the man who 
made it, but what we are trying to prove by 1\'Ir. Rader is, 
this is a true representation of ho'v an engine is made in 
the front, so as to prevent sparks going out, or coals. 
By the Court: Are you going to introduce the dra.wingf 
By Judge Pennington: Yes, sir, by the man who made it. 
By the Court: I overrule the objection then. 
By 1\fr. Scyphers: Exception. 
Note: Question No. 33 read to the witness. 
A. Yes, sir. 
Q34. Here is section ''A''. Will you explain how this is, 
how the fire comes around here and other things 
page 102 r represented on this, ho'v the I coals get through 
this screen and g·o out the sm()kestack? 
A. Here is the front, with this draft door closed up here. 
C\Vitness was indicating on drawing.) Yiou open the front. 
d. oor of the engine and that is what you ·~1 rill see in the en-
gine. This is the wa.y the sparks come, ~he netting comes 
down here and here, and up over this, an : when the engine 
pulls the fire through the flues the spark · come up around 
this netting. Cinders too la.rge to go through there· they 
are kept bouncing around until they are broken up enough 
to go through each side. Nothing can go up here until this 
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is a solid sheet. The cinders cannot get out until they are 
crushed up to a certain size. The netting is examined every 
week, every seven days they open this and examine to see 
if a bolt has slipped out or a netting burned out or any-
thing, and not once in a year will you find anything the mat-
ter with it. 
Q35. After these coals leave the tubes of the boiler, and 
go out into this space you showed the jury and come through 
here, how high will they travel before beginning to ascend 
or descend~ 
A. That depends on how hard you are working at it. If 
you are working hard and fast they don't go as high as if 
working slow. 
pag·e 103 r Q36. With that passenger engine, how high 
were they going that night 1 
A. She was working a little better than half capacity, any-
where I would say from fifteen to twenty feet. 
Q37. What happens to a coal that size that comes through 
that mesh after going up :fifteen or twenty feet, will it keep 
on burning? 
'A. No, it is out before it hits the ground unless some little 
hole or something gets in there to let a little piece through. 
Q38. What is that stuff tha.t goes through there; is it coal 
or burned cinders 0? 
A. Burned cinders, part of it, and little fine particles of 
coaL 
Q39. That are burned to a cinder you mean¥ 
A. Yes, sir. 
Q40. Do yon know whether or not the carbon is out of that 
before it leaves the engine, bas it all been consumed t 
A. Not altogether. Some of it goes out with it. 
CROSS EXAl\IIINATION. 
By Mr. Scyphers : 
X1. Mr. Rader, do you have a piece of that mesh with 
you here today¥ 
page 104 ~ A. ~Ir. Cantwell has some out there. 
By Mr. Warren: We will introduce it by Mr. Cantwell. 
X2. You said you didn't see anything more than usual 
that nightY 
A. No, sir, I didn't. 
! 
I 
Southern Railway Co. v. Milton R. 13arker, et al. 73 
Fred Rader. 
X3. It was after dark, wasn't itf 1 
A. Yes, sir, it was after dark, five-thilrty in January. 
X4. You were bringing No. 4 from St.1:Charles to Bristol 7 
A. Yes, sir. ' 
X5. Coming through the gorge? ' 
A. Yes, sir. 
X6. And the grade is about three and a half per cent Y 
. A. Some is and some is not. 
X7. How.about that place where the truck was burned upf 
A. That wasn't the hard place. That is below there. 
X8. How much is that? 
A. About two and three-quarters. Less than three per 
cent. 
X9. You had three cars behind you Y 
page 105 ~ A. Yes, sir. 
XlO. Was the fireman putting coal in or not up 
there, or does he put it in all the time up that gorge f 
A. Not all the time, but every few minutes. 
Xll. About how often 'vould you say in that gorge 7 
A. Between Leonard and Benhams I suppose he would put 
it in fifteen or twenty times. 
X12. Going five miles t 
A. Three miles. 
X13. Three miles and he would put coal in fifteen or twenty 
times? 
A. Yes, sir. 
X14. ~Ir. Rader, when he puts that fresh coal in, and the 
engine is working hard, it sends out more cinders, doesn't 
itY · 
A. No, sir. 
X15. You mean to tell the court and jury that when the 
engine is working hard and slow' like it naturally would 
have to work up that steep hill, it doesn~t throw out more 
cinders than when working easy on a level spot Y 
A. That ain't what you asked me. I' 
Xl6. Answer that, please? 
page 106 ~ A. Sure it 'vould. 
X17. This screen you talked about here-if this 
screen was close it would stop itself up, \iWouldn 't itT 
A. Yes, and an engine would stop herseJW too if she didn't 
get steam. 11 
X18. In other words, it has to be big enough to let those 
cinders out? 
A. Not all of 'them, but to let the little cinders out. 
X19. Of course one wouldn't get out as big as your fist, 
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but the majority of the cinders pass out the smokestack, 
or you couldn't keep that smokestack clean, could you? 
A. They are all supposed to pass out, but not until they 
are a certain size, and they don't get out until they are a 
certain size. 
X20. How long has the railroad had this screen business 
in use? 
A. You will have to ask someone older than I am. 
X21. And you have been working on an engine forty-five 
years? 
A. Yes, sir. 
X22. All you told the jury was, the engine was shooting 
out sparks going fifteen or twenty feet up as 
page 107 ~ usual, and you did not see anything unusual about 
the sparks, and that is all you know about itY 
A. That is all I know about it. 
X23. You were not out on that little bench you walk out 
on sometimes and particularly noticing the cinders? 
A. That wasn't my place. 
X24. You were going along as usual? 
A. Sure. 
X25. Nothing unusual to you going up that gorge that 
night? 
A. No, sir. 
X26. 1\{r. Rader, all Southern engines have these screens 
on them, running through that division there? 
A. Yes, sir. 
X27. All of them alike? 
A. Some larger than others, but all of them have the same 
size netting. 
X28. Whether big or small they all have the same size 
mesh or netting? 
A. Yes, sir, same size mesh. 
X29. Do you know where that truck burned up 7 
A. Yes, sir. 
page 108 ~ X30. Isn't it true that there is a bank along 
there? For instance this is your train here (illus-
trating) and the truck here. Isn't there a bank behveen them? 
A. Yes, sir. 
X31. Now that bank come up to about opposite where the 
truck was? 
A. Yes, sir. 
X32. You are right level 'vith it 7 
A. Yes, sir, I can see over the top of the cab. 
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RE-DIRECT EXAIVIINA!ION. 
By Judge Pennington: · I 
Ql. He asked you about that location ere. What is on 
that bank and down below? i 
A. The bank coming up the hill, up on my right, is a little 
rough bank, a lot of rock and stuff like that, and right over 
the bank two or three pine trees and this truck was supposed 
to be under a pine tree. That is where it was burned.. The 
pine tree was full of grape vines and they had been using 
that as a garage, I suppose. 
Q2. I will ask you to state whether in your forty-five years' 
experience as an engineer a spark could come out 
page 109 }- of that__J>articular engine you ~ere driving there, 
equipped as it was, and go up and come down 
through that foliage and trees and be hot enough to set 
anything on fire f 
By 1\Ir. Scyphers: I object. That is the very question 
the jury is passing on. If he could answer that we wouldn't 
need the jury. 
Q3. I will ask you this then, that may. be a little too in-
clusive: Situated as that ·was there, 'vould a spark or coal 
be obliged to ~ome down through that foliage so as to hit 
the truck? 
A. It couldn't be done no other way without going through 
the tree. 
Q4. Do you know the effect which that might have on the 
spark still being alive or dead as it went through there? 
By Mr. Scyphers: I object unless be is ~n expert on those 
things. 1 
By Mr. Warren: Forty-five years oug~t to make him an 
exper!. 
By the Court: Objection overruled. 
By Mr. Sc.yphers: Exception. 
page 110 } A. 'Vith all my experience o:dl an engine I never 
did see anything catch afire ~ore than three or 
five seconds after it hit the ground. I hav 1
1 
seen them hit the 
ground and if they don't light up then t :ey don't light up 
later. . ' 
Q5. You mean it has to catch in that time or not at allY 
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A:. It has to catch when it first lights. 
By Mr. Scyphers : Of course in three seconds you are gone-.. 
Witness stood aside. 
A. A. WRIGHT, 
the next witness, called by and on behalf of the Defendant, 
being first drrly sworn, was examined and testified as follows: 
DIRECT EXAMINATION .. 
By Mr. Warren:- · 
Q1. Your name is A. A. Wrightf 
A. Yes, sir. 
Q2. Where do you live, Mr. Wrightf 
A. In Bristol. 
page 111 r Q3. What is your business or occupation f 
A. Fireman on the Southern Railroad. 
Q4. How long have you been employed by the Southern 
Railway Company? 
A. Soon be twenty-one years. 
Q5. In what capacityf 
A. Fireman. 
Q6. Were you ever employed by any other. railroad prior 
to your twenty-one years with the Southern! 
A. Yes,. sir. 
Q7. Bywhomf 
A. Norfolk & Western. 
Q8. For how long 7 
A. Four years. 
Q9. And you are now in the capacity of pas·senger fireman! 
A. Yes, sir. 
Q10. Do you fire the engine, Mr. Rader runs 1 
A. Yes, sir. 
Ql1. Were you :fireman on that engine the night of' J annary 
24, 1938, when this truck is alleged to- have be·en hnrned QVer 
theref 
A .. Yes·, I was. 
Ql2. Which 'vay were you comingf 
page 112 ~ A. East toward Bristol. 
Q13. Up through what is known as the gorgef 
A.- Yes, sir. 
Ql4. State whether or not you had occasion to frequently 
be on the lookout, looking out the window to· see· what was 
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going on with reference to sparks of' fire
1 
from that engine, 
or do you frequently go to the window f~1 m time to time Y 
A. Yes, sir. 1 
Q15. Did you notice that engine that ,ghtY 
A. Yes,· sir, I noticed it all the time. · 
Q16. State if it was throwing sparks and :fire more tl1an 
the ordinary sparks and fire that come through that arrestor Y 
A. It was not. 
Q17. Was that engine equipped with spark arrestor that 
nig·ht? 
A. All of them are. 
Q18. Was this particular engine equipped with one? 
A. Yes, sir. 
Q19. You say you have had twenty-one years and four 
years experience as fireman, locomotive fire:man? 
A. Yes, sir. 
page 113 ~ Q20. During that time of course you have had 
occasion, I assume, to obserye fire and sparks from 
the engine? 
A. Yes, sir. 
Q21. I will ask you how long it will take a spark thrown 
from that engine to ignite anything it strikes after it comes 
out and hits the ground? 
A. Well, it would have to do it very quick. 
Q22. Why? 
A. Because they are so small when they come out they 
would be dead when they hit the ground. 
Q23. What is the material, is it coke? 
A. Yes, sir. 
Q24. Does that retain the nre long after it hits the ground 
or go out quickly? 
A. It goes out before it hits the ground. 
Q25. If it catches anything it has to do it quickly? 
A. Yes, sir. : 
Q26. I will ask you whether or not it is your duty to keep 
any watch on that train, and if so, where¥ 
: 
By Mr. Scyphers: I object to that, your Honor, because 
what ever his duty may be is not involvedl1 The question is 
whether sparks actually came~" ut of the engine. 
page 114 ~ It might be material if this 'v s a case of negli-
gence, if he had had a wreck, b t this is not based 
on negligence. · 
By the Court: You may ask him what he saw and knows.· 
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~y 1\IIr. Warren: I have asked that. You may cross ex-
amine. 
CROSS EXAMINATION. 
By !vir. Scyphers: 
Xl. J\{r. 'Vright, this same device, they have had these 
spark arrestors in use forty or fifty years, haven't they T 
A. Yes, sir. 
X2. It is used on all the Southern eng-ines? 
A. Yes, all of them, that I know of. 
X3. All Southern engines T 
A. Yes, sir. 
X4. Same device and same thing used on this engine is 
used on all other engines all over the Southern system Y 
A. Yes, sir. 
X5. And has been for forty or fifty years Y 
A. Yes, sir. 
page 115 ~ X6. There was nothing particular to call your 
attention to any sparks that night; you were just 
coming into Bristol the same as usual Y 
A. It is our duty to notice. 
X7. But nothing in particular there that night to call your 
attention to it; you were not out on that plank or platform 
watching? 
A. I don't go out there. 
XB. You had not looked at that spark arrestor particularly 
that day, had you? 
A. No, sir. 
X9. Never do, do you 7 
A. No, sir. 
X10. Of course those sparks or coals or carbon or what-
ever these chemists want to call it, they have to go out of 
that smokestack, that is where the majority goes out that 
you burn? 
· A. Yes, sir. 
X11. A few cinders fall out the other wav, but the ma-
jority go out of that smokestack, don't they"t 
A. Yes, sir. 
X12. If it 'vas just as fine and absolutely like a screen 
wire, you never would get nowhere, would you, but 
page 116 ~ it would choke up the engine and this engine like 
you said is like all other engines Y 
·A. Yes, sir. 
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X13. And you have been running through that gorge for 
yearsf II A. Yes, sir. 
X14. Assume this is the railroad trafk here, coming up 
throug·h the gorge, and I represent the ea;st and George War-
ren represents the west. Now, on your right is a little bank 
where that truck was burned, isn't it7 
.A. Yes, sir. 
X15. The bank comes up about how far there! 
.A. About the cab of the engine. 
X16. About the bottom of the cab 7 
.A. Yes, sir. 
X17. About half of a man's headf 
A. Something like it. 
Witness stood aside.. 
page 117} J.D. I.NGHAM, 
the next witness called by and on behalf of the 




By Mr. Warren: 
Ql. Your name is J. D. Ingham? 
A. Yes, sir. 
Q2. Where do you live f 
A. Bristol. 
Q3. vVhat has been your business or occupation in Bristol 
for years past? 
A. Banking. 
Q4. You were with the Bank of BristQl until it closed, I 
believe? i 
A. Yes, sir. I 
Q5. Were you requested to go to the s~ene of this :fire, or 
did you go with me to the scene of the .fire, where this truck 
'vas alleged to have been burned by the Southern Railway at 
tl1e Gorge? ~, 
A. Yes, sir. 
Q6. You went at my reques 
1
? 
page 118 ~ A. Ye~, sir. . I. . . · . Q7. D1d you examine the phytncal situation With 
reference to the ground and physical layout there f 
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A. Yes, sir. 
QS. Describe the situation with reference to the track or 
any banks or fills on either side there Y _ 
. A. There is about an eighty foot bank between the track 
and where this truck was burned up, and I should say it is 
about twenty-fiv:e feet through this bank, and it is about nine 
or ten feet high above the track and about between forty and 
fifty feet from the track to the point where the truck was 
burned up. 
Q9. Assume this stick is the railroad track and this is 
the bank you are talking about, and a train coming up thl~; 
way through the Gorge, and this is the opposite side, now ou 
t.he opposite side of that bank where the truck was alleged to 
have been, what is the situation with reference to the _pank 
there and the incline up and the height of it 1 · 
A. There is right much undergrowth there, bushes and 
stuff, and· on the side of the bank where this truck was burned 
was three trees, looked to me like hemlock or spruce pine. 
QlO. What is the situation with reference to the 
page 119 ~ foliage t 
A.. Very thick there. 
Q11. Anything in those trees besides their own foliage 1 
A. As well as I remember I believe there were some grape 
vines. · 
Q12. Did they render the foliage thicker or not Y 
A. Yes, sir. . 
Q13. That was where the truck \vas¥· 
A. Yes, sir. 
'Q14. Did you see where the truck was burned! 
A. Yes, sir. 
Q15. Was that under the treesf 
A. It was under the trees. 
Q16. As you come from here up this bank how high is that 
to the top from the level of the truck to the top of this bankf 
A. Yon mean on a straight line or slope f 
Q17. Perpendicular, of course it slopes ·a little to the top. 
A. Yes, sir, it does. I would say it is possibly eighteen 
feet. 
Q18. From the level of the ground with the top of this 
(illustrating) 7 
A. Yes, sir. 
page 120 ~ Q19. Did you go on the other side to observe 
the track and situation with reference to the track 
over there Y -
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• I Jt. 1Ces, sir. 1 
Q20. How long is that bank from end tlend? 
lt. I judge seventy-five feet or eighty eet long. 
Q21. How is it with reference to unifor . ity of height frOJn 
here to here, is it uniform or does it vary i 
.A. It varies. ' 
Q22. Where is the highest point in the bank Y 
.A. About opposite where this truck was burned. 
Q23. That would be to this point here (indicating) f 
.A. 1[ es, sir. 
Q24. How high is it from the level of the track to the top 
of the bank here? 
.A. I would say between nine and ten feet. 
Q25. How far is it through this bank from the track to 
where the truck set, a straight line through V 
A. On a straight line through, between thirty-five and forty 
feet. 
Q26. Did you examine the situation around the truck? 
.A. 1[ es, sir. ' 
Q27. Did you see any evidence of coals or cinders, on the 
ground? 
page 121 ~ A. No, sir. 
Q28. Was there anything more than what had 
been caused by the burning of the truck and hay? 
.A. No, sir. 
CROSS EXA~IINATION. 
By Mr. Scyphers : 
X1. Where did you spend that night? 
A. On the river. 
X2. Out at ~Ir. Warren's cabin¥ 
A. At our cabin. , 
X3. You say that is about-first, how did you come to be 
out there? ' 
.A. I went with !\ir. Warren. 
X4. At his request~ 
A. Yes, sir. ~~ 
X5. You wouldn't have known there h d been a truck 
burned if you had not been invited to go o t there Y 
A. No, sir. 1 
X6. You don't live out there 7 
A. No, sir. 
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X7. You didn't see any train go through there7 
page 122 ~ A. No, sir. 
X8. You didn't see any sparks go out of that 
smokestack that night~/ 
A. I couldn't have when I wasn't there. 
X9. So you didn't see that? 
A. No, sir. 
XlO. You didn't see the truck burning up Y 
A. No, sir. 
Xll. And didn't see the hay on the ground 1 
A. No, sir. 
X12. You didn't see much there, did you? 
A. I saw ·what I told vou I saw. 
X13. You say that right opposite where this truck burned 
up, say where I an1 pointing, was where the truck was, and 
this was ten feet above the trackY 
A. I said nine or ten. 
X14. It wouldn't be down to six feet, an ordinary man's 
height, would it Y 
A. I said nine or ten feet. 
Xl5. Did you go up on this bank here? 
A. Yes, sir. 
X16. Did you step in the cinders until you couldn't hardly 
get out? 
page 123 ~ A. I stepped in right much cinders on top of 
the bank. 
Xl7. So many cinders it is almost like a sidewalk where 
the eng·ine has throwed them out? 
A. They are pretty thick. 
Xl8. Did vou walk down that bank a littleY 
A. Yes, sfr. 
X19. How far is it from the top of the bank to the center 
of the railroad track about, from the top of the bank on a 
straight line 1 
A. On a straight line or down the bank~ 
X20. Sideways, straight? 
A. I ·should say about ten feet. 
X21. You n1ean the top of this bank is within ten feet of 
where the sn1okestack would be or the track? 
A. You said the track. 
X22. I said the smokestack, from the crest of the hill over 
to the smokestack~ 
A. On a straight line across? 
X23. Yes. 
A. I imagine about ten or twelve feet. 
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X24. When you walk down' here you corne off down 'the hill, 
don't you f l'i page 124 } .A.. Yes, sir. 
X2~. And you said on top ~.f the bank the cin-
ders are ahnost hke a sidewalk f I 
A. I didn't say that. 
X26. Compare it then? 
A. I said they were very thi-ck on top of the bank. 
X27. How thick, an inch or two inches Y 
A. I didn't dig to the bottom of them. 
X28. Will you give me an estimate about them t 
A. I don't know. 
X29. Certainly not a foot thick 1 
A. I couldn't tell you. 
X30. Did they sorter dwindle off by degrees down toward 
the truck~ 
A. Yes, sir, they did. 
X31. Half way down the hill were they six inches thick or 
one inch thick? 
A. I couldn't tell you. 
X32. But still plenty down there? 
A. There were some. 
X33. All the way down~ 
A. Probably ·were. 
"\Vitness stood aside. 
pag·e 125} V. ~I. COX, . 
called by and on behalf of the Defendant, being 
first duly sworn, was examined and testified as follows: · 
DIRECT EXAl\fiNATION. 
Bv l\1r. Warren: 
· Ql. Your name is V. 1\L Cox? 
A. Yes, sir. 
Q2. \Vhat is your business or occupatio:n? 
A. I have charge of the service department of the States. 
Motor Company in Bristol, Tennessee. 1 
Q3. Are you a skilled automobile mechf' i.e? 
A. lres, sir. \ 
Q4. flow many years' experience have y: u had Y 
A. Seventeen. , . 
Q5. And you have charge of the mechanical department of 
that business down there? 
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A. Yes, sir. 
Q6. Did you superintend the repairs of this truck alleged 
to have been burned out here belonging to 1\fr. Barker1 
A. Yes, sir. 
Q7. I believe this is the estimate you introduced 
page 126 ~ this morning t 
A. Yes, sir. 
QS. And that is a correct estimate of the damage done to 
that truck' 
A. Yes, sir, an exact copy of it. 
Q9. Please tell the· jury whether or not after that truck 
was repaired it was in as good condition as it was before Y 
A. Well, sir, I should think the way this job was done it 
was replaced with all new pai·ts, and I would say it was prac-
tically as good as it was, with the exception of one thing. 
There was one tire that had a little burned spot on it that 
naturally it 'vasn't as good as new, but that didn't amount to 
much. Outside of that we replaced new parts. 
Q10. If you knew that truck had run from February first 
to the present time, which covers a period of approximately 
eight months, would you say that little burned spot had done 
much damage, if the truck had been used for hauling lumber 
and logs during that timef 
A. I couldn't answer that. I haven't seen the tire and I 
couldn't say. ' 
Q11. If it has run eight months it couldn't have been hurt 
very badly, could it 1 
· A. It doesn't look like it. 
page 127 ~ Q12. 1\IIr. Cox, state whether or not you have 
bad considerable opportunity to observe burned 
automobile vehicles and opportunity to repair numbers of 
them? 
A. Yes, sir, quite a few of them. 
Q13. In your years of experience as a mechanic and super-
intendent? 
A. Yes, sir. 
Q14. Please tell the jury whether or not you could tell 
·from a close examination and observation of that truck, re-
pairing it in your shop-as you did, if you could tell how it was 
burned? 
A. No, sir, I couldn't tell what started the fire or where 
it started at when it can1e into our place. 
Q15. Could anybody tell, in your judgment 1 
! 
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By l\1:r. Scyphers: I object to that as the opinion of the 
witness. I 
Q16. Would it be possible, in your j~kgment! 
I 
By Mr. Scyphers: I object to that as opinion. 
By the Court : Overruled. 
page 128 ~ By Mr. Scyphers: Exception. 
Q17. Would it be possible to tell what caused that fire by 
looking at it after it was over? 
A. It wasn't for me. It had a completely burned up cab, 
wiring and body back of the cab. 
Q18. State whether or not the cab was burned on the in-
side? 
A. Inside and out. 
Q19. State if the wiring under the dash was all burned 
-around the ignition 1 
A. Yes, sir. 
Q20. That was burned outY 
A. Yes, sir. 
Q21. What is the material of which that cab body is made? 
A. It is pressed steel body, with cardboard and uphol-
stered lining. ' 
Q22. The outside of it is metal 1 
A. Yes, sir. 
Q23. Now, assume the doors are shut, the windows are up 
and the cab is burning inside (interrupted). 
page 129 ~ By 1\{r. Scyphers: If your Honor please, I want 
to object here and now to that question. First, 
there has been no evidence he can base that on. The man 
said he didn't know if he left the windows shut or not. He 
said he usually did, but he didn't rememher that day. Sec4 
ond, the evidence is the truck burned all over and I say that 
is not a proper question to this man who stated he cannot tell 
where this fire started. . 
By the Court: I don't remember what he said about that. 
By Mr. "'\Varren: 1\:fr. lVIcCracken said they were all up. 
By the Court: That is the evidence u~~on \vhich you are 
basing the assumption? . · l 
By Mr. Warren: Yes, s1r. .' 
By the Court: Go ahead. 
page 130 ~ By Mr. Scyphers : Exception. 
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Q24. Assume the cab was entirely closed and was on fire 
on the inside and somebody came to it and the gas cap was 
blown off, and opposite that there was some hay and th~ hay 
was on fire. '\Vould you say that fire had been ignited from 
the inside or the outside? 
By ~{r. Scyphers: I object. He just said positively he 
could not tell about that. I don't think he should be allowed 
to answer that question. 
By the Court: I think that question is one for the jury. 
I don't know that the witness is much more able to answer 
that than the jury would be themselves, but I will overrule 
the objection. 
By lVIr. Scyphers : Exception. 
Q25. Assume that the cab was closed up, the windows 
closed, and the doors closed; it is metal as you stated out-
side that; that cab when someone con1es to it is burning in-
side; that for some reason the gas tank ·which is 
page 131 r located under the seat of the cab is blown off, and 
hay 'vas burning· rig·ht opposite on the ground 
where that cap was blown off, would you say that that fire 
was ignited from inside or outside¥ 
By Mr. Scyphers: I again renew my motion. 
By the Court: I think that is one of the things the jury 
has to determine. 
By Mr. \Va1-ren: I am trying to giv:e them expert knowl-
edge of it. 
Bv the Witness: I said I couldn't tell the place it hap-
pened. 
CROSS EXAlVIINATION. 
By lVIr. Scyphers : 
Xl. l\ir. Cox, you don't mean to tell this jury that if a 
fire was burning down on the floor there, that that fire couldn't 
get into that cab, do you? 
A. No, sir. 
X2. There are places it could get up through there, isn't 
there? 
A. Yes, sir. 
\Vitness stood aside. 
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page 132 } J. L. C~T-WELL, 
the next witness, called by and on behalf of the 
Defendant, being first duly sworn, was examined and testi-




Bv 1\Ir. Warren : 
"Ql. Your name is J. L. Cantwell? 
A. Yes, sir. 
Q2. Where do you live? . 
A. I live at 808 Highland Avenue, Bristol, Virginia. 
Q3. What is your business or occupation 1 
A. 1\faster mechanic, Southern Railway, Appalachian Di-
vision. 
Q4. How long have you held that position 7 
A. About fourteen years. 
Q5. With the Southern Railway Company1 
A. Yes, sir. 
Q6. What was your occupation before that' 
A. I was roundhouse foreman, general foreman, machinist 
and shop foreman. . . 
Q7. Ho'v long have you been in the service of the South-
ern Railway Company f 
page 133 } A. Since 1895. 
Q8. Constantly? 
A. Yes, sir. 
Q9. I sl1o'v you a n1ap or drawing and ask if that was made 
in your office, under your supervision Y 
A. It was. 
Q10. \Vhat does that represent? 
A. That represents the. front end of the smoke box of loco-
motive #1298. , 
Qll. Wba t do those arrows there represent Y 
A. The draft or sparJ\:s or gasses going !from the fire box 
back to the flues under the baffle plate, ~able sheet, and 
through the netting to the lift pipe and through the atmos-
phere to the smokestack. I 
Q12. These represent the flues 1 
A. Yes, sir. 
Q13. And fire box back here' '\ 
A. Yes, sir. 
Q14. And the heat and cinders go through here (indicat-
ing on drawing) ? · 
A. Yes, sir. 
Q15. The exit of those things is right h~re Y 
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A. Yes, sir. 
page 134 ~ Q16. This is the baffle plate (indicating on 
map)? 
A. Yes, sir .. 
Q17. Is that solid 1 
A. Yes, sir, solid iron. 
Q18. And what is this 1 
A. The netting, 1,4, inch mesh. 
Q19. Is that what you call the spark arrestorf 
A. Yes, sir. 
Q20. I will ask you whether or not· this is a sample of the 
spark arrestor (handing a piece of mesh to the witness)¥ 
A. Yes, sir. That is the standard spark arrestor used by 
the Southern Railway. 
Q21. Was that the mesh used on the night this fire occurred! 
A. Yes, sir. 
By a Juror: Is that known as four four¥ 
By the Witness: We order it % inch mesh. 
By a Juror: I mean four to the square inch Y 
By the Witness : Yes, sir. 
page 135 r 
an inch. 
Q22. Four of those little squares to the inch Y 
A. Yes, sir, quarter inch, takes four to make 
Q23. Is that the usual standard spark arrestor¥ 
A. It is .. 
Q24. If that is properly constructed and installed in an 
engine, can any spark get out there in excess of lj1 inch in 
size? 
A. It cannot .. 
Q25. Mr. Cantwell, is this all open space in here, up and 
down this line here (indicating on drawing) f 
A. Beneath that baffle plate and table sheet is an open 
space, this draft sheet extends within seventeen inches of 
that boiler Y 
Q26. Leaves a seventeen inch opening here (indicating) f 
A. Yes, sir. That is a constant whirlwind there, all the 
time. The locomotive has no natural draft. If you build a 
fire a:r;1d let it stand it would go out. We have to create an 
artificial draft when the engine isn't working, in order to 
burn the coal; consequently, we have a blower connected with 
the boiler, with a pipe up in this smokestack here to create a 
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and making steam the exhaust comes up through 
page 136 } here and that is connected w\th the smokestack, 
and that creates the draft t~~t draws this heat 
and the gasses through this fire box, thtough this netting and 
the smokestack. i 
Q27. What is the purpose of having this here? 
A. To break up the sparks, the carbon or burning parts, 
drawn through the fines by the exhaust pipes, this breaks 
them up. 
' Q28. What is the object of breaking that up 7 
A. To bring it out .in small particles, so it will not ignite 
any of the coal on the trains or anything it comes in contact 
with. 
Q29. What effect does breaking it up have with reference 
. to going out quickly f 
A. It goes out quickly, and keeps this from stopping up 
the draft. 
Q30. Was this engine equipped with this kind of spark ar-
restor on that night? 
A. That is an exact duplication of it. 
Q31. How often do you have those engines inspected Y 
A. Every six to eight days. 
Q32. Do you know this engine was inspected according to 
that rule? 
A. Yes, sir. 
page 137 } Q33. Do you know it was inspected Y 
A. I do, from the report of the inspector, who 
furnishes me with the reports. 
Q34. Is the inspector here? 
A. Yes, sir. 
Q35. When it is inspected, the engine, is that screen in-
spected? . 
A. It is. We often :find it stopped up and have to beat it 
out with a han1mer and get the particles oht so as to give it 
vent and draft. 
Q36. I will ask you what these are? 
A. Those are sparks I took out of the front end of this en-
gine, below this netting here, yesterday, that the baffle plate 
and the netting· had rejected and would not_~et go through the 
netting, that would not pass through· the ne~ing, consequently 
they dropped down and into the end of t~e smoke box, be-
cause too large to get through the nettingJ 
Q37. When the engine is in motion and your draft here 
working, what is being done with these things all the time 1 
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A. They are whipping around in there and being beat up 
to small particles that will g·o through the netting. 
Q38. Will any of these things ever go through that net-
ting until they are reduced to the size that will 
page 138 ~ pass through a quarter inch mesh' 
A. No, sir. 
Q39. What are these¥ 
A. Those are sparks I took off the tank, that had gone 
through that netting and rested on the tank of the engine. . 
Q40. After they had come through here and back on the 
tankf 
A. Yes, sir. 
Q41. Is that the size of the material that comes through 
that screen after being beat up' 
A. It is. 
Q42. State whether or not you took these specimens from 
that engine that was on the road on the night this truck 'vas 
alleged to have been burned f 
A. I did. 
Q43. }l-,ron1 that particular engine 1 
A. Yes, sir. 
Q44. Mr. Cantwell, how high will those sparks go, say on a 
2~~ per cent grade, an engine laboring· to overcome that grade, 
how high will those sparks be thrown above the smokestack Y 
A. I cannot say exactly. I judge from twenty-five to thirty 
feet. It is according· to the way the engineer is working-
the engineer has it opened different distances. He 
page 139 ~ opens and closes it like you would an automobile 
to maintain speed. Sometimes it works harder on 
the fire than others. 
Q45. The barde r the lift the wider the throttle is open~ 
A. Yes, sir, and the n1ore steam comes through the exhaust 
pipe, and the harder it comes up through the stack. 
Q46. State if this character of material thrown out of there 
will retain fire after it is thrown out on a grade of that kind, 
after it hits the ground? 
A. I have rode 1nile after mile and 'vatcl1ed them come out 
of there and I don't recall ever seeing one hit the ground 
lighted at night; the only time you can see them is at nig·ht. 
Q47. If that spark arrestor is out of condition then what 
would happen' 
A. They would come down then with considerable fire in 
them and might last five or six minutes on the ground. 
Q48. But this you say will not last? 
I 
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A. No, sir, not over three or four seconds on the ground 
after they come out of the stack. \'I 
CROSS EXAMINATION. 
By 1\tlr. Scyphers: 
Xl. You got this off of the back of the tender! 
page 140 } A. Yes, sir, 'vhere it comes to rest after com-
ing out of the s1nokestack. 
X2. In other words this 'vas kind of a sediment that was 
left on the back end of the tender? 
A. No, that was sparks that come out of the smokestack. 
X3. In other words, these come -out of the smokestack and 
fell back there f 
A. About forty feet back of the smokestack. 
X4. You say nothing larger than those will go through 
theref 
A. I said nothing larger than 1,4 inch \VOuld go thru there. 
X5. Why did you get such small ones~ 
A. Because those \vere all I could .:find. They are exactly 
like they come out of the engine. · 
X6. See how much larger this one is than the others t 
A. That didn't go through. 
X7. "\Vhy it did. (Putting cinder thru mesh.) 
A. You pushed it through. 
XS. It dicln 't have any more force than that tremendous 
pressure you mentioned, did it? 
A. When they come out of the :fire box they are 
page 141} hot and contracted, and are smaller than they are 
after they get cold. 
X9. You have had how much experience with the South-
ern Railway Company1 
A. About forty years. 
XlO. And this same size mesh used all that time f 
A. Yes, sir. 
Xll. You have engines big and little that run up and down 
that gorge? 
A. Correct. 
X12. You didn't personally inspect thi:~engine b" efore or 
after this, did you f 
A. I personally inspected that engine n erous times. Not 
on this occasion though. :1 
X13. Before and after? 
A. Yes, sir, before and after, I have inspected it. 
X14. How long before? 
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A. I inspected it no longer than yesterday and I inspected 
it when the engine was overhauled about the 3rd of Novem-
ber. 
X15. Somewhe:re about the 1st of November¥ 
A. Yes, sir. Somewhere about the 1st of November I had 
new netting applied to that engine. 
page 142 ~ X16. "\Vhy did you have ne'v netting applied~ 
· A. Because the old gets soot and everything 
-backed in it and almost closes up, that netting will close up 
in time with ca1·bon and stuff. It gets smaller. It never gets 
larger. 
X17. Unless a bolt goes through it or something¥ 
A. How would you get a bolt through it Y 
Xl8. I am not disputing your engineer. 
A. We bolt it in to fasten it to the front end. 
X19~ Yon didn't inspect this engine at any tinie during 
January of this yeart 
A. I did. 
X20. WhenY 
A. Sometime after the fire. 
X21. Do you know when Y · 
A. I don't recall the date. I was with the inspector when 
he inspected it. 
X22. After the fire f 
A. Y_es, sir. 
X23. Was that a week or longer f 
A. I wouldn't say, somewhere within four or five days after 
the fire. 
X24. Why did you go 'vith him 1 
page 143 ~ A. Because I wanted to satisfy myself it was 
in good condition. 
X25. You were not out there that night and you know noth-
ing about how far the cinders were going up that night Y 
A. I was not on the engine, no, sir. 
RE-DIRECT EXA.MLNATION. 
By Mr. Warren: 
Ql. Who was the inspector T 
A. His name is Walter Grubbs. 
Q2. Was this n1ap prepared in your office 1 
A. It was. 
Q3. Will you introduce it as an exhibit to your testimonyf 
A. Yes, sir. · _ . 
i 
i 
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Note: Said Map filed and marked Exhiqit No.1, J. L. Cant-
well, is hereto attached. 1 
Witness stood aside. 
page 144 ~ WAL.TER GRUBBS, i 
the next witness called by arid on behalf of the 
Defendant, being :first duly sworn, was examined and testified 
as follows : · 
DIRECT EXAMINATION. 
By Mr. Warren: 
Q1. Your name is Walter Grubbs¥ 
A. Yes, sir. 
Q2. Do you live in Bristol, lVIr. Grubbs 1 
A. Yes, sir. 
Q3. What is your business or occupation? 
A. Boilermaker and inspector. 
Q4. By whom are you employed? 
A. The Southern Railway Company. , 
Q5. How long have you been employed by the Southern 
Railway Company¥ 
A. Twenty-nine years. 
Q6. Have you been in Bristol all that time? 
A. Yes, sir. 
Q7. Are you familiar with the engine. that is involved in 
this litigation alleged to haye set fire to a truck of Mr. Barker, 
on the 24th day of January, 1938? 
page 145 r A. Yes, sir. 
Q8. Do you regularly inspect that engine 7 
A. Yes, sir. . 
Q9. When had you inspected that engine prior to January 
24, 1938? 
A. January 4, 1938. 
QlO. Did you see it afterward? 
A. Yes, sir. . 
Q11. How long after this alleged burning did you inspect 
it? I 
A. February 3, 1938. ~· Q12. Had any one else been into that en "ne and done any-
thing to it in the meantime, so far as you now? 
A. No, sir. 1 
Ql3. Does any one else inspect those engines except your-
self? 
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A. I am the inspector. 
Q14. You are the official inspector of the engines~ 
A. Yes, sir. 
Q15. I believe you said you inspected that engine January 
4, 1938, prior to that burning? 
A. Yes, sir. 
Q16. What was the condition of that spark ar-
page 146 ~ restor when you inspected it? 
A. It was in good shape. 
Q17. In perfect condition 1 
A. In perfect condition, yes, sir. 
Q18. When you inspected it after the fire on February 3, 
how was it then? 
A. It 'vas in .good shape. 
Q19. Was it possible for anything to get through that 
screen other than that which would go through these meshes? 
A. No, sir, nothing could get through. 
Q20. Nothing at all? 
A. No, sir. This is the record I kept of it (referring to 
paper). 
Q21. That is your record as to the dates of inspection! 
A. Yes, sir. 
CROSS EXAM:JNATION. 
By Mr. Scyphers : 
X1. You inspected it January 4, 1938? 
A. Yes, sir. 
X2. You inspected it again on February 3, 19381 
page 147 ~ A. Yes, sir. 
X3. Lacking one day of being a month~ In 
other words, your inspections were thirty days apart! 
A. Yes, sir. 
vVitncss stood aside. 
By ~Ir. Warren: That is our defense, your Honor. 
Note: "\Vhereupon the following rebuttal evidence wtts in-
troduced on behalf of the Plaintiff~ 
i 
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MILTON R. BARI{ER, 
the Plaintiff, being recalled, was examined and testified as 
fu~~: ~ 
DIRECT EXAMiiNATI?N. 
By l\fr. Scyphers: 
Q1. }fr. Barker, presume that this is, west to,vard Men-
dota (Mr. Scyphers was indicating on the floor), and this is 
east toward Bristol, and this pencil is the railroad 
page 148 } track, and this book represents the crest of the 
hill, the top of that little bank. Just where did 
you park your truck relative to the bank1 
A. It was right close to the foot of the bank. There is a 
creek over here and not but a little space in there to drive 
in. 
Q2. You parked it as close to the foot of the bank as you 
could' 
A. Yes, sir. 
Q3. Where was the tree relative to that, was it farther 
away from the railroad? 
A. It was out toward lVIendota, further down this way, and 
the track in here (indicating). 
Q4. You are talking about the pine tree, the heavy foliage 
they have been talking about1 
A. Yes, sir. 
Q5. I presume the front end of your truck (interrupted). 
By lVIr. Warren: I -object to any presumption. 
Q6. State to the Court what portion of your truck was un-
der the foliage of the tree? 
A. The radiator, I suppose, was under the foliage and the 
rest out in the open back here. 
Q7. Did you have hay all around this truck? 
page 149 } A. I had hay on the upperl side next to the 
bank, piled up against the- bank? 
Q8. Still on your land~ 
A. Yes. sir. and down here was the truck, and the truck 
was drove rig·ht in beside the hay and park~d. 
Q9. Tell the jury and Court if you are ;arniliar with that 
situation out tl1P-re, about the cinder conditi 1 n along the crest 
of this bank, and also on the edge? . 
By 1\tlr. Warren: That isn't rebuttal of anything, but evi-
dence in chief. 
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B~ E. McCracken. 
By Mr. Scyphers : I want to know if there weren't cinders 
down on this bank and also right where this truck was burned 
up~ 
By the Court: Objection overruled. 
By Mr. Warren: Exception. 
A. Yes, sir, there were cinders all over the top of it, plenty 
of them, thick and scattered plumb down here and down here 
on the flat~ 
page 150 ~ QlO. Where the truck was sitting! 
A. Yest sir. 
Qll. Explain to the jury how thick the cinders· are ten or 
twelve feet away, or on the crest of this hillY 
A. Shoe-mouth deep up on the top, and scattered off down 
to where my truck was, and under it. 
Q12. 1Yluch has been said about this gas cap being under 
the seat. Where was the gas capY 
By 1\fr. Warren: I said gas tank. 
A. It runs from the outside-the hose comes plumb out 
to the outsid-e of the cab, on the outside of the cab. 
Q13. Next to the railroad there Y · 
A. Yes, sir. 
Q14. Do you know their foreman, Dan Lewis, who· it has 
been testified fought fires up and do·wn there Y 
A. Yes, sir. · 
Q15. Have you seen him here today! 
A. Yes, sir. 
Witness stood aside. 
r·· 
page 151 ~ S. E. McCRACI(EN, 
being called on rebuttal was examined and testi-
fied,. as follows : 
DIRECT EXAMINATION. 
By Mr. Scyphers: 
Ql. I believe you stated you lived in the closest house to 
this fire at that time? 
A. Yes, sir, about the closest. 
Q2. Now, ~Ir. :NlcCracken, presume here wl1ere I now point 
this pointer is in the direction of ~{endota, west ; . presume 
this is east toward Bristol, and this pencil is the railroad 
I 
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S. E. McCracke'll,. 
track itself, and that this book here represents the top or 
crest of the little hill there separating~·;the railroad track 
and the truck; now where was the true I sitting relative to 
the foot of that bank, and to the tree, wa ; it close to the foot 
or far away from it? 1 
A. Just a little space between the foot of the bank and 
tree, and the truck was sitting up under the pine tree. 
Q3. What portion of the truck was not under the tree? 
A. The back end wasn't under the tree and part of the 
cab. I don't think was under the tree. 
· Q4. Now I will ask you if you have been on 
page 152 ~ this little bank here between the truck and rail-
road¥ 
A. Yes, sir. 
Q5. State if you will the condition of the cinders, whether 
they are thick or thin there? 
A. The cinders are pretty thick. I couldn't state how_ 
thick they are, but pretty thick. 
Q'6. There are cinders all the way down to where that hay 
was1 
A. ·Yes, sir, all the way down there to where the hay was. 
Q7. Now there .has been some question here about what 
you said about that truck when you saw it on fire. I want you 
to state again to clear up in the minds of the jury just what 
portion of that truck you said was on fire~ Now with refer-
ence to the truck, did you live in the direction of Bristol or 
toward ~Iendota ¥ 
A. Like the truck set here (indicating) I lived back up 
this way. 
QB. You wcrP. kind of looking at the end of the truck f 
A. Yes, sir. 
Q9. When you looked down and saw the truck on fire what 
portion was on fire~ . 
.... ~. The frame and part of the cab. 
pag·e 153 ~ QlO. You mean the bed and the cab were on 
fire? 
A. Yes. sir. 
.A. Yes, sir. 
Qll. Was the hay burning? j 
Q12. The whole works was burning, is ~fat it? 
A. Yes, sir. I· 
I 
By ~fr. Warren: I object to that leading statement. 
By the 1Court: Objection sustained. 
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Witness stood aside. 
By 1\ir. Scyphers: The Plaintiff rests. 
Whereupon, Counsel for Plaintiff and Defendant announced 
they had concluded the introduction of their evidence, the 
foreg·oing· being all of the evidence and exhibits introduced 
in the trial of this case. 
pag·e 154 ~ Whereupon, Plaintiff, by counsel, ·requested the 
Court to give to the jury the following instruc-
tions, on behalf of the Plaintiff: 
INSTRUCTION NO. 1. 
(Given-amended) 
The Court instructs the jury that it was the duty of the 
Southern Railroad Con1pany, the defendant in this cause, 
to keep its rig·ht of way clear and free from weeds, grass and 
decaved timber. which from their nature and condition are 
combustible 1naterial, liable to take and communicate fire fro1n 
passing trains to abutting or adjacent property, and that the 
fail!ure to do so is n.e_qli_qence. 
The Court struck out the words ''and the failure to do so 
is negligence", and stated the instruction ''Tould be given as 
thus amended, to which amendment ~Ir. Scyphers, counsel 
for the plaintiff, objected and excepted. 
By lVIr. Warren: The defendant excepts to the action of 
the Court in g·iving Instruction No. 1 because it assumes this 
fire was started by ig·niting weeds, grass or combustible ma-
terial along the right of way, and it is very mis-
page 155 ~ leading to the jury. The jury have a right to 
infer by the giving of this instnt-ct,ions tlris fire 
was started by ignith~g weeds, grass and other material by 
this right of way, and there is no evidence the fire was started 
that way. and it further tells the jury it is an absolute duty 
on the railroad c01npany to keep that entire right pf way free 
from any con1bustible material which could not be the Ia'v 
under any circumstances. 
(Note: This instruction was later incorporated in another 
instruction No. 1-a.) 
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INSTRUCTION NO. 2. 
(Refused) 
The Court instructs the jury that thisl 1 cause of action is 
unlike most damage suits, in that the pl~intiff may recover 
without proving negligence, and the rail~oad company, un-
der the Virginia law, is liable under th~ following circum-
stances: 
Section 3992: A. From coals, or cinders, dropped from 
an engine and thro,vn by the wheels on trash and dry vege-
table matter on the right of way of the railroad company, 
from which the fire burned over the ground and communi-
cated and set fire to plaintiff's property. B. From sparks 
thro,vn fron1 an engine on trash and vegetable matter on the 
right of way of defendant railroad, from which the :fire 
burned over the ground and comn1unicated and set fire to 
plaintiff's property.. C.. From sparks thrown 
page 156 } fron1 an engine, beyond defendant railroad's 
right of \vay on to plaintiff's property. 
The foreg·oing instruction No. 2 \Vas refused by the Court, 
to which action of the Court the plaintiff, by counsel, excepted1 
and thereupon tendered the following instruction: 
INSTRUCTION NO. 2 (.A.n1ended} 
(Refused). · 
The Court instructs the jury that this cause of action is 
unlike most damage suits in that the plaintiff may recover 
without proving negligence, and the railroad company, un-
der the Virginia la,v, is liable under either of the following 
circumstances, if they believe that the plaintiff has shown, 
by the preponderance of the evidence, that the truck was 
set afire by the sparks fro1n the railroad company's engine: 
Section R992: A. From coals, or cinders, dropped from 
an eng·ine and thrown by the wheels on trash and dry vege-
table matter on the right of way of the railroad company, from 
which the fire burned over the ground a~d communicated 
a11d set fire to plaintiff's property. B. Fr~'rm sparks thrown 
from an engine on trash and vegetable m ltter on the right 
of way of defendant railroad, from whic the fire burned 
over the ground and communicated and seti,:fire to plaintiff's 
property. C. From sparks thrown from an en-
page 157 ~ g-ine, beyond defendant railroad's right of way 
on to plaintiff's property. 
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The Court refused to give Instruction No. 2 (Amended). 
By Mr. Scyphers : The plaintiff excepts to the ruling of 
the court in refusing Instruction No. 2 (Amended) in that 
the failure to give said instruction does not give the jury 
the purview and/ or alternative and hence the Court does n0i: 
explain to the jury in either one of the three cases that the 
railroad company n1ay be liable under the Featherstone A.ct, 
and that the Featherstone Act says the plaintiff may recover 
if they believe that the fire was caused by the railroad com-
pany in either one of the.three cases, and an abstract proposi-
tion as suggested by the. Court would not give the plaintiff 
the benefit of the statute, and places him very much in the 
same condition as before the A.ct was ever passed. 
INSTRUCTION NO. 3. 
(Given) 
The Court further instructs the jury that the burden is 
upon the plaintiff to prove that the defendant railroad was 
responsible for the fire by a preponderance of the evidence, 
but that this may be done by circumstantial evidence. 
page 158 ~ By l\1:r. Warren: ThP. DP-fendant objects and 
excepts to the giving of Instruction. No. 3, for 
the reason that it is 'vholly without evidence to support it. 
The ·only circumstance in the case, if it may be called a cir-
cumstance at all, is th~ fact the engine passed twenty or 
thirty minutes before the fire broke out, and sparks were 
coming out of the smokestack, and it is misleading to tell 
the jury that a ease may be made out by circumstances alone. 
INSTRUCTION NO. 4. 
(Refused) 
The Conrt further instructs the jury that it is not neces-
sary for the plaintiff to show by an eyewitness that a spark 
came out of the engine and traced the same to the burning 
truck. but if the jury believes from all the surrounding cir-
cumstances taken and considered together. that such is 
enough to sustain a verdict for the plaintiff. 
The foregoing Instruction No. 4 'vas refused by the :Court 
to which action of the Court the plaintiff, by ·counsel, ex: 
cepted, and thereupon tendered the following instruction : 
I 
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page 159 ~ INSTRUCTION NO.4 (Amended). 
(Refused) · 
. The Court instructs tlu~ jury that it is not necessary for 
the plaintiff to show by an eyewitness t~fl:t sparks came out 
of the engine of the Southern Railroad. pompany a.nd trace 
the same to the burning· truck ; but, if th~ jury believe from 
all of the surrounding circumstances talren and considered 
together, that the fire was caused from a~ spark from the en-
gine, such is enough to sustain a verdict for the plaintiff. 
The Court refused to give Instruction No. 4 (amended), 
to which ruling· of the Court t.he plaintiff, by counsel, ex-
cepted. 
INSTRU(;TION NO. 5. 
(Given) 
The Court further instructs the jury that the defendant 
cannot escape liability by merely sho.wing that his spark 
arrester was in good shape, and that there was no negligence 
on the part of the railroad company relative to the spark 
arrester, as negligence is not required to be proven by the 
plaintiff to sustain a verdict in this cause. 
By 1\tir. Warren: The defendant, by counsel, excepts to 
the action of the 1Court in giving- Instruction No. 
page 160 ~ 4 over the objection of the defendant, for the 
reason it singles out one phase of the evidence, 
is n1isleading to the .iury, and it further brings in the question 
of neg-lig·ence on the part of the railroad company. It is 
not contended the plaintiff has to prove the neg·ligence of the 
railroad company. It is admitted that the non-negligence 
of the railway company is no defense to an action for burn-
ing on account of sparks or coals emitt~d or thrown from 
the en~dne. There is only one question, and that is, if the 
railroad company's en~ine set the fire, itlis liable for. what-
ever damage is proved to exist. 
INSTRTTCTION NO. 6. 
(Refused) 
11 
The Court further instructs the jury tha~ evidence on other 
occasions, that the engines of the defendafut had thrown out 
sparks and cinders and had set out fires at"and near the same 
locality was not conclusive evidence in itself, but the Court 
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instructs the ju.ry that it is admissible to be weighed and 
considered by the jury in connection with all the evidence, 
circumstantial or otherwise, in the case, and that the ·same 
may be considered as to 'vhatever evidentiary value· it m:;ty 
have. 
The Court refused to give Instruction No. 6. 
page 161 } By J\!Ir. Scyphers: The plaintiff, by counsel, 
excepts to the ruling of the Court in not allowing 
Instruction No. 6, in that this case is particularly covered by 
circumstantial evidence. and that thi~ i~ one of the major 
theories upon which the plaintiff relies, and 'vithout such 
instruction the plaintiff sustains an irreparable loss in the 
prosecution of this cause, because his whole case is based upon 
such circumstances as this one, and similar ones, as the 
Court of. Appeals has passed upon inN orfolk, etc., v·. Spates, 
132 Va., cited in Section 3992 of the Code. 
INSTR.UCTION NO. 7. 
(Refused) 
Tllf~ Court further instructs the jury that they may find a 
verdict for the l)laintiff even though there is no direct evi-
dence before the jury as to the sparks from the engine. 
By ~fr. Scyphers: Same exception as to the refusal of 
Instruction No. 6. 
INSTRUCTION NO. K 
(Refused) 
The Court further instructs the jury that the limit that 
may be allowed to the j\futual Fire Insurance Company of 
Hartford County, Bel Air, 1\iaryland, is $269.47, 
pag·e 162 ~ and 6% interest from February 19, 1938. · 
By l\Ir. Scyphers : Same exception as to refusing Instruc-
tion No.6. 
INSTRUCTION NO. 9. 
(Refused) 
The co·urt further instructs the jury that the interest of 
Milton R .. Barker is the coverage above the $269.47, that he 
may have sustained by the loss. 
I 
I 
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By 1\'Ir. Scyphers: Same exception as to refusing Instruc-
tion No. 6. 
INSTRUCTION NO. 10. 
(Refused). 
The Court instructs the jury that the Mutual Fire Insur-
ance Company of Hartford 1County, Bel lAir, ~Iaryland, by 
its assig11ment is entitled to all the rights and privileges that 
l\IIr. Barker 'vould have had, had there not been an assign-
ment in this case. 
By 1\fr. Scyphers: I except to the action of the court in 
refusing· to give Instruction No. 10, and will offer now In-
struction No. 11 : 
INSTRUCTION NO. 11. 
(Given) 
The Court instructs the jury if they believe 
page 163 } fron1 the evidence that Barker could have recov-· 
. ered $269.47 for damage to the truck, then the 
· Hartford Insurance Con1pany stands in his shoes, and can 
recover 'vhat they believe from the evidence Barker could 
have recovered .. 
·Thereupon, the following instruction ''A'' was offered and 
granted on behalf of the Defendant: 
INSTR.UCTION NO. "A"· 
(Given) 
This is an action brought against the Southern Railway 
Cornpany by the l\futual Insurance Company of Hartford 
County, Ivfaryland, assignee of Milton R. 1·Barker, for the 
sum of $269.47, the amount of insurance on a truck alleged 
to have been paid by that company to Mr.l Barker under a 
fire insurance po1icy on account of damage to his truck by 
fire alleg·ed to have been caused by sparks or coals dropped 
or thro,vn frmn the defendant's engine. 1 
It is also an action by ~iilton R. Barkevt1
1 
against the de-
fendant, Southern R.ailway Company, forth loss of the use 
of the truck while it was being- repaired; fo , the destruction 
of the truck bed, and for loss of hay allegoed to have been 
destroyed by the fire. 
The Court tells the jury that before the plaintiffs can re-
cover in this case, tl1e burden is upon them to prove, by a 
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preponderance of the evidence, that the fire com-
page 164 ~ plained of was caused by the engine of the South-
ern Railway ·Company in question. Unless you 
believe that the plaintiffs have borne this burden, by a pre-
ponderance of the evidence, you should find for the defend-
ant. 
By Mr. Scyphers: The plaintiffs object and except to this 
instruction, because the first two paragraphs are nothing 
more than a discourse on the theory of the plaintiff, which 
should be taken care of in argument, and certainly not in an 
instruction. The plaintiff 'vould have no objection to the 
last part of the last paragTaph, which is really the only in-
struction offered. In other 'vords, the first two paragra pl1s 
is a discourse telling the jury all about this case, and then 
the last paragraph instructs the jury, which is all right, but 
taken as a whole it is certainly fatal. It sets out their theory 
of the case. · 
·By the Court: It sets out there are two plaintiffs in this 
case, and what both of you have told the jury in your open-
ing· statements. I will give the instruction. 
By ~{r. Scyphers : Exception. 
Bv the Court: I think in vimv of the defend-
page 165 ~ ant's instruction this No. 1 is misleading, unless 
there is a qualifying r->hrase added to it. It seems 
to me the instruction might be all right if you add to it ''even 
thoug·h you may believe that the railway company failed in 
such duty". That is, its duty to keep its right of way. "Yet 
the plaintiffs cannot recover on account of such failure un .. 
less you believe there was a causal connection behveen such 
failure and the fire.'' Other,vise the instruction 'vould tell 
the jury that the plaintiff might recover for a failure of duty 
which had no causal connection with it, so this instruction 
No. 1, if given, I think should have that amendment. 
By Mr. Warren: I think that cures the defect in it. 
By J\{r'. Scyphers: I object and except, but will offer it as 
amended by the Court. 
INSTRUCTION NO. 1-a. 
(Given) 
·The Court instructs the jury that it was the duty of the 
Southern R.ai1road Company, ti1e defendant in this cause, to 
keep its right of way clear and free fron1 'veeds, grass and 
. decayed timber, which from their nature and condition are 
I 
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combustible material, liable to take and communi; 
page 166 ~ cate fire from passing trains to abutting· or ad-
jacent property; but, even though you may be-
lieve from the evidence that the Railroad Qompany failed in 
such duty, yet the plaintiff cannot recover df! account of such 
failure, unless you believe from the evidence that there was 
causal connection between such failure and !this fire. 
Thereupon the Court read to the jury the instructions as 
above set out, the case was argued by counselt and the jury 
retired to consider its verdict, and in due time returned into 
court having found the following verdict~ 
"We, the jury, find for the plaintiffs in the sum o£ $500.00, 
as provided in claim for damages as follows: 
~Iutual Insurance Company of Hartford County) Md., $269.47 
assignee of lVIilton R. Barker and 
Milton R. Barker 230.5'3 
$500.00 
FR.A.NI{ BROWNLOW, Foreman, 
By Judge Pennington: Your 1-Ionor, we want to lodge the 
usual motion to set aside thP. verdict. We will put that :motion 
in writing and assign our grounds. 
page 167} STIPUI.~ATION. 
It is stipulated between attorneys for both parties that 
the foregoing stenographic report of testimony and other 
incidents of the trial therP.in, shall be considered in lieu of 
formal Bills of Exception, and that all que~tions raised, all 
rulings thereon, all exceptions thereto, andi the grounds of 
sucl1 exceptions, respectively, as shown by said repo:rt of 
testimony, and other incidents of the trial ~th~r~in, may be 
relied upon by either or both parties in the Supreme :Court 
of Appeals, without taking separate Bills of,Exception a.s to 
each point raised and excepted to. '
1 




Counsel .for Plaintiff. 
ROBERT L. PENNINGTON, 
Counsel for Defendant, 
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pag·e 168 ~ COURT'S CERTIFICATE. 
The undersigned, Judge of the Circuit Court of Washing-
ton County, hereby certifies that the foregoing stenogTaphic 
report of testhnony and other incidents of the trial, in the 
case of Niilton R. Barker, et al., Plaintiffs, 'V. Southern Rail-
way Con1pany, Defendant, embracing, as it does, all the testi-
nwny adduced at the trial, objections to testimony, exceptions 
to rulings thereon; stipulations between counsel; all the in-
structions offered and g·ivon in the case, the objections of 
counsel to instructions, and exceptions to ruling·s thereon, 
and oral motion to set aside the verdict of the jury, was this 
day presented to the undersig'lled Judge for authentication; 
and, it appearing that Plaintiff's counsel have bad due and 
timely notice of this application, and the said transcript ap-
pearing to be correct, full and con1plete in all respects, it is 
hereby certified and authenticated as the true transcript of 
all the proceeding·s had at the tria] of said cause, and the same 
is transmitted to the Clerk of said Court to be filed with and 
made a part of the record in said .case. Done within sixty 
days frmn the date of final judgment in said cause. 
This the 8th day of December, 1938. 
page 169 ~ Virginia: 
WALTER II. R.OBERTSON, 
Judge. 
In the Circuit Court of \Vashington County. 
I, Walter H. R.obertson, Judge of the Circuit Court of 
Washing·ton County, Virginia, do hereby certify that the 
foreg·oing is an accurate copy of the transcript of testimony, 
and Defendant's Certificate of Exceptions, this day signed 
by me and filed. 
Given under n1y hand this the 8th day of December, 1938. 
Virg·inia : 
WALTER H. R.OBERTSON, 
Judge. 
In the Circuit Court of '\Vashington County. 
I, Vl. Y. ~c. "\Vhite, Clerk of the Circuit Court of Washing·-
ton County, Virg-inia, do hereby certify that the foregoing is 
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a true copy of the evidence, Certificate of Exceptions, and 
all other incidents of the trial, as certified by the trial .judge, 
pursuant to Section 6340~~ of the Code. 
This the 8th day of December, 1938. 
W. Y. C. WIDTE, Clerk. 
page 170 ~ CLERI{'S CERTIFICATE. 
State of Virginia, 
County of Washington, to-wit: 
I, W. Y. C. vVhite, ,Clerk of the Circuit Court of Washing-
ton County, Virginia, do hereby certify that the foregoing is 
a true transcript of the record in the case of Milton R. Barker, 
et al., Plaintiffs, v. Southern Railway Company, Defendant, 
lately depending· in said court. 
I further certify that notice of the application for. this 
transcript has been duly g·iven to counsel for the plaintiff, f!.S 
required by law. 
Given under my hand this 14 day of December, 1938. 
W. Y. C. WHITE, Clerk. 
A Copy--Teste: 
].L B. WATTS, C. C. 
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